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Response to Comment Letter I 

Fish and Wildlife Services 

Karen A. Goebel 

December 20, 2011 

I-1 This comment is introductory in nature and does not raise a significant environmental 

issue for which a response is required. 

I-2 The County agrees with this comment, which describes the proposed project. 

I-3 The County agrees that the project may result in significant impacts.  The County is 

proposing to include all feasible mitigation to reduce impacts, though impacts to 

biological resources are still expected to be significant and unavoidable.  Refer to 

responses to comments I4 through I11 below for additional detail on this topic. 

I-4 The County does not agree that the DEIR defers mitigation to a future environmental 

review process for large turbine projects.  The project does not propose development 

of any specific wind energy projects, but establishes standards for obtaining permits.  

The County acknowledges that the permitting standards in the zoning ordinance will 

allow wind energy projects that may ultimately cause environmental impacts.  The 

appropriate mitigation at this stage is to include standards that reduce environmental 

impacts; standards with which future large turbine projects will have to comply.  

These standards are proposed in measures M BIO 1 and M BIO 2 in DEIR Section 

2.4.6.1.  Therefore, the mitigation proposed in the DEIR, the formalization of 

standards, will not be deferred.  It will be implemented immediately if the project is 

adopted.  Any mitigation specific to a given large wind turbine project will be 

implemented when such projects are approved. 

I-5 The County does not agree that potential impacts to biological resources have to be 

fully mitigated.  Rather, when a significant impact is identified, all feasible mitigation 

should be incorporated to reduce impacts to below a level of significant.  For this 

project, all feasible mitigation measures have been incorporated, yet impacts may still 

remain significant and unavoidable.  Should the decision makers wish to adopt the 

project, a Statement of Overriding Considerations will have to be included in the 

record. 

I-6 This comment recommends that a Bird and Bat Study be required for wind turbine 

projects, and that further mitigation may be needed based on the results of the study.  

While the County agrees that this is appropriate for large wind turbine projects that 

require a discretionary Major Use Permit, the County does not agree that this is 

feasible for a ministerial process for small wind turbines.  The suggested requirement 
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for a study and potential mitigation would, by definition, make the permitting process 

discretionary. 

 

One of the project objectives of the County Wind Energy Ordinance is to allow the 

development of small wind turbines without a discretionary permit.  Therefore, the 

process for permitting wind turbines would be ministerial pursuant to Section 15369 

of the CEQA Guidelines.   The requirement for a Bird and Bat Study would result in 

discretionary review.  As such, it would not meet the definition under CEQA 

Guidelines Section 15369 and would conflict with project objectives.   

 To minimize impacts to birds and bats, the County included design criteria, as 

recommended by the California Department of Fish and Game, for small wind 

turbines within the proposed ordinance.  For example, the draft ordinance prohibits 

guy wires or trellis style towers, requires avoidance of ridgelines, requires 

undergrounding of power lines, and requires that the turbines be certified by the 

California Energy Commission (CEC).  This last requirement narrows the types of 

turbines that may be permitted (see Appendix B of these responses for a table of the 

small wind turbines currently certified by the CEC). 

 In responses to comments, the County has further revised the draft ordinance to 

include the following additional criteria for small wind turbines under Section 6951.a: 

 1.iv.a: No part of the wind turbine shall be closer than 300 feet or 5 times the 

turbine height, which every is greater from the following:  Power transmission towers 

and lines 

 1.iv.a: No part of the wind turbine shall be closer than 300 feet or 5 times the 

turbine height, which every is greater from the following: Blue line watercourse(s) as 

identified on the United States Geological Survey Topographic Map 

 1.iv.c: No part of the wind turbine shall be closer than 300 feet or 5 times the 

turbine height, which every is greater from the following: Significant roost sites for 

sensitive bat species as mapped on the California Natural Diversity Database 

 1.v: No part of a wind turbine shall be closer than 4,000 feet from a known 

golden eagle site. 

 12:  Pre-Approved Mitigation Area. No more than one small turbine is allowed 

on a legal lot designated as Pre-Approved Mitigation Area within the Multiple 

Species Conservation Program Subarea Plan. An Administrative Permit may be 

approved for more than one turbine if all the requirements of subsection” a” of this 

section are met and the cumulative rated capacity does not exceed 50 kilowatts. 
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 Despite the effort to minimize environmental impacts with the design features in the 

ordinance, potential impacts to special status species would still be potentially 

significant.  No feasible mitigation measures were identified to reduce the impacts 

from small turbines to below a level of significant. 

I-7 The County agrees that the measures proposed in this comment would be feasible for 

future large wind turbine projects.  The County is proposing to apply the latest bird 

and bad guidelines during its discretionary review process for large wind turbines.  

The recommended measures would not be feasible for small residential-scale wind 

turbine permits.   The County's project objectives for the Wind Energy Ordinance are 

to allow development of small wind turbines without a discretionary permit (objective 

6) and to streamline and clarify the approval process for the development and 

operation of small wind turbines (objective 4).  The recommended requirements for 

expert study, rigorous monitoring, and conservation efforts would conflict with these 

project objectives.  However, in response to public comments, the County has found 

additional feasible criteria for small wind turbines that would potentially reduce 

impacts to golden eagle and other sensitive species.  These criteria are described in 

response to comment I7 above. 

I-8 This comment recommends that the Wind Energy Ordinance require minimum 

setbacks from biological resources. For large wind turbines, the County agrees that 

proximity to sensitive biological resources should be evaluated, though not 

necessarily prohibited.  The County will be applying Guidelines for Determining 

Significance for Biological Resources to future large wind turbine projects to 

determine the best way to avoid, minimize and/or mitigate significant impacts to 

biological resources.   Depending on existing conditions, it is sometimes better to 

permit development with direct impacts and allow for off-site mitigation that 

contributes to an open space network.  The County's Resource Protection Ordinance 

allows for mitigation over avoidance when mitigation provides an equal or greater 

benefit to the affected species. 

For small wind turbines and MET facilities, the County is proposing a ministerial 

process.  Ministerial describes a governmental decision involving little or no personal 

judgment by the public official as to the wisdom or manner of carrying out the 

project. The public official merely applies the law to the facts as presented but uses 

no special discretion or judgment in reaching a decision. A ministerial decision 

involves only the use of fixed standards or objective measurements.  Based on 

countless reviews of biological studies in the County unincorporated area, 

determinations such as where riparian or native habitat begins or ends, particularly on 

a private residential site, is a determination that requires discretionary review.  For 

example, many rural residential properties have native vegetation and/or riparian 
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habitat combined with residential uses and landscaping.  The County's project 

objectives for the Wind Energy Ordinance are to allow development of small wind 

turbines without a discretionary permit (objective 6) and to streamline and clarify the 

approval process for the development and operation of small wind turbines (objective 

4).  The County does not agree that it can achieve those objectives if it requires site-

specific biological studies and siting considerations relative to various biological 

resource locations.  

In response to public comments, the County has included some additional standards 

for small wind turbines that can be measured objectively without necessitating site-

specific biological studies.  The following criteria have been added to the ordinance 

in response to public comments: 

1.iv.a: No part of the wind turbine shall be closer than 300 feet or 5 times the 

turbine height, which every is greater from the following:  Power transmission towers 

and lines 

1.iv.a: No part of the wind turbine shall be closer than 300 feet or 5 times the 

turbine height, which every is greater from the following: Blue line watercourse(s) as 

identified on the United States Geological Survey Topographic Map 

1.iv.c: No part of the wind turbine shall be closer than 300 feet or 5 times the 

turbine height, which every is greater from the following: Significant roost sites for 

sensitive bat species as mapped on the California Natural Diversity Database 

1.v: No part of a wind turbine shall be closer than 4,000 feet from a known 

golden eagle site. 

12:  Pre-Approved Mitigation Area. No more than one small turbine is allowed 

on a legal lot designated as Pre-Approved Mitigation Area within the Multiple 

Species Conservation Program Subarea Plan. An Administrative Permit may be 

approved for more than one turbine if all the requirements of subsection” a” of this 

section are met and the cumulative rated capacity does not exceed 50 kilowatts. 

I-9 Despite the effort to minimize environmental impacts with these small wind turbine 

standards in the ordinance, potential impacts to biological resources would still be 

potentially significant. 

The County reviewed the Marin County Development Code for Wind Energy 

Conversion Systems, including Section 22.32.180(D), Site and Design Requirements, 

which establishes setbacks from biological resources.  These site and design 

requirements apply to discretionary permits for small Wind Energy Conversion 
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Systems.  As noted in the responses above and in DEIR Section 1.1, the County's 

objective is to allow small wind turbines with a ministerial building permit.  This 

objective would not be attainable if the Marin County site and design requirements, a 

discretionary process, were applied to small turbine projects and MET facilities in the 

County of San Diego Zoning Ordinance.  However, the County has included all 

feasible design and siting standards under the ministerial permitting process for small 

wind turbines in an effort to reduce impacts to biological resources (see response to 

comment I8 above). 

I-10 This comment refers to DEIR Section 2.4.3.5 rather than 2.3.3.5.  The County 

disagrees with the comment.  The comment correctly states that ministerial permits 

are covered by the MSCP and are exempt from local ordinances, such as the 

Biological Mitigation Ordinance and Resource Protection Ordinance.   However, the 

potential direct and cumulative impacts to biological resources of the Zoning 

Ordinance amendments for small wind projects are analyzed, at least at a plan level, 

in section 2.4 of the DEIR.    

 Under the existing Zoning Ordinance, one small wind turbine per legal lot is allowed 

ministerially.  This has been the case since before the MSCP was adopted.  Given the 

programmatic nature of the MSCP conservation analysis, it was understood that most 

development considered to be secondary or accessory to existing uses would be 

covered under Section 17.1.A(2) of the MSCP Implementing Agreement.  The 

County is proposing to allow additional small wind turbines per legal lot with a 

ministerial permit.  However, this expansion is not expected to conflict with the 

conservation efforts of the MSCP.  No development of small wind turbines or MET 

facilities is allowed in areas that have already been preserved.  And ministerial 

permitting of small wind turbines will be limited in Pre-Approved Mitigation Areas 

as discussed in response to comment I11 below. 

I-11 The County does not agree with the specific recommendations in this comment since 

they have the potential to conflict with the objectives of the project.  However, the 

County agrees that development of small wind turbines in the Pre-Approved 

Mitigation Area (PAMA) of the MSCP should be limited.  Currently, one small wind 

turbine per legal lot is allowed as an accessory use without a discretionary permit 

even if it is located in PAMA.  The County proposes to still allow for this but with the 

additional standards proposed in Section 6951.  If more than one small wind turbine 

is proposed as an accessory use within the PAMA, then a discretionary permit will be 

required.  This provision has been added to the draft ordinance as Section 6951.a.12.  

Discretionary permits must comply with the requirements of the Biological 

Mitigation Ordinance.  As such, County staff believes this provision will ensure that 
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the Wind Energy Ordinance does not conflict with the goals of the MSCP but will 

still meet the objectives of the Wind Energy Ordinance project. 


