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Executive Summary

alifornia’s In-Home Supportive Services

(IHSS) program currently serves a
diverse population of more than 425,000
low-income individuals with disabilities,
providing them with personal care services
so that they can safely remain at home and
avoid institutionalization. Notably, 49% have
indicated to DSS that they speak a language
other than English. The IHSS program plays
a vital role in providing this population — and
indeed all IHSS recipients — with services to
maintain health and independence. NSCLC’s
report explores the opportunities and barriers
that the IHSS program provides for limited
English proficient (LEP) beneficiaries, with an
emphasis on its impact on older adults.

Background

IHSS is an innovative, consumer driven
program that provides personal care assistance
with activities of daily living such as eating,
bathing, dressing, medication administration,
and some transportation and housekeeping
services. The California Department of Social
Services runs the program statewide, and the
counties administer eligibility for services

on a local level. Individuals who are sixty-
five or older, blind or disabled and who are
unable to live safely at home without in-home
services may be eligible if they meet stringent
income and resource limitations.' Individual
applicants are assessed by county-employed
social workers who determine amount of
services. IHSS consumers then hire and
supervise their own IHSS providers.

1

SSI recipients and Medi-Cal recipients all qualify
financially for IHSS.
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THSS serves over 425,000 individuals.? As
California’s senior population is expected to
double by 2030, these numbers will likely
increase significantly. According to state
records, 58% of California’s IHSS population
is age 65 or older, more than 70% are
women, and more than 60% are races other
than white.? As of October, 2008 more than
217,000 IHSS consumers have indicated

that they speak a primary language other
than English. The most frequently spoken
languages, from most to least common, are
Spanish, Armenian, Cantonese, Russian,
Vietnamese, Tagalog, Farsi, Mandarin,
Korean, Cambodian, Hmong, Arabic and Lao.

Under Title VI of the Civil Rights Act,
guidance from the Department of Health
and Human Services, and California law and
regulations, both the State of California and
its counties have an obligation to provide
linguistically accessible services to all IHSS
consumers.

Findings

In order to examine the experiences of LEP
IHSS consumers, NSCLC conducted over

50 interviews of individuals who work at
organizations that serve IHSS LEP consumers.

The investigation suggests that the IHSS

2 CDSS data as of September, 2010.

* Robert Newcomer and Taewoon Kang, “Analysis

of the California In-Home Supportive Services
(IHSS) Plus Waiver Demonstration Program,”
U.S. Dept of Health and Human Services Office
of Disability, Aging and Long-Term Care Policy
(July 2008) (relying on CDSS CMIPS data).
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program offers substantial opportunities for
older LEP adults, including:

m [HSS enables older LEP adults
to live at home with dignity
and in safety, to meet basic
needs, and to stay as healthy
as possible. Without IHSS,
consumers would be unable to
meet their personal care needs;
they would face deterioration in
their physical health, decreased
access to health care, and a risk
of institutionalization and loss of
independence.

m [HSS has a significant impact
on meeting LEP recipients’
psychosocial needs, decreasing
feelings of isolation and bringing
regular contact with the outside
world.

m The ability to hire an IHSS
provider from a similar cultural
and linguistic background is a
major advantage of the program,
maximizing familiarity and
culturally appropriate care.

However, the interviews also shed light on a
number of barriers that LEP consumers face in
accessing IHSS services, including (from most
to least commonly mentioned):

m Many LEP [HSS consumers
receive important notices about
their benefits only in English.

m LEP IHSS consumers often
are denied legally required
interpretation and other language
assistance services. Problems
include difficulty navigating

WWW.NSCLC.ORG

automated phone systems; trouble
accessing an interpreter when
making the initial contact with
IHSS; and scarcity of bilingual
social workers.

m Even experienced community
advocates are often unaware
of the state and county’s
responsibilities to provide
language access for IHSS
consumers, and their clients are
even less likely to know their
rights.

m Other barriers included difficulty
finding an THSS provider who
speaks the language needed;
illiteracy in native language;
poor quality of translations; and
reliance on family members for
interpretation and translation.

m Lack of an interpreter or bilingual
worker at the at-home assessment
was a less commonly noted but
particularly troubling reported
barrier, because communication at
the in-home assessment is central
to an effective determination of
need for IHSS.

These hurdles make the IHSS program less
accessible to LEP applicants, the benefit more
difficult to use when enrolled in the program,
and the delivery of quality services more
challenging. This is particularly a barrier for
LEP recipients because IHSS is a consumer-
driven program, where the recipient has to

be actively engaged in making important
decisions, including finding and hiring her
own providers. The sum effect is that LEP
applicants and recipients have unequal access
to this vital program.
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Based on NSCLC interviews, some counties
have been more proactive in taking action to
reduce LEP barriers than others, although all
had areas needing improvement.

Finally, the interviews we conducted suggest
that state budget cuts and new requirements
for IHSS are having negative effects for all
consumers. These include:

m Increased fear, confusion and
anxiety among IHSS recipients.

m Increased wait times on the phone
and greater backlogs in resolving
appeals.

m Difficulty understanding and
navigating new ITHSS provider
requirements.

m Threats to household budgets
and support systems due to
compounding effects of cuts to
IHSS, SSI, CAPI, Medi-Cal and
other health and social services
programs.

Recommendations

In light of the need for improvements

for IHSS LEP consumers, we make the
recommendations to each of the involved
entities as follows:

CALIFORNIA DEPARTMENT OF SOCIAL SERVICES

1. Provide translations of notices
of action and other important
documents into all languages
spoken by at least 1,000
IHSS beneficiaries statewide
(Spanish, Armenian, Chinese,
Russian, Vietnamese, Tagalog,

WWW.NSCLC.ORG

Farsi, Korean, Cambodian,
Hmong, Arabic and Lao), as
well as any language spoken
by at least 5% of recipients in
a particular county.

. Proactively enforce language

access requirements through
the DSS Civil Rights Bureau.

. Improve training for county

ITHSS social workers about
language access requirements
and the appropriate use of
interpretation.

County IHSS ProGgrams anp IHSS PusLic
AUTHORITIES

4. To the extent DSS is not

translating documents
statewide (see recommendation
#1), provide translations of
notices of action and other
important documents into all
languages spoken by at least
1,000 THSS beneficiaries, as
well as any language spoken
by at least 5% of recipients in
a particular county.

. Hire more bilingual workers

and ensure language access at
initial points of contact.

. Ensure that social workers

and all county workers receive
training and guidance in
language access and provide
oversight to ensure that
workers perform their duties
with respect to language
access.

7. Strengthen relationships
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with multi-ethnic community
based organizations, media
and other community based
organizations with significant
LEP client bases to improve
information and referrals.

STATE AND COUNTY (GOVERNMENTS

8.

Provide telephonic
interpretation services
which can be shared among
all county agencies and
organizations.

CALIFORNIA LEGISLATURE

9.

10.

Renew commitment to
consistent funding of IHSS.

Recognize that programs like

ITHSS do not operate effectively

in isolation, and protect other
programs such as Medi-Cal,
Adult Day Health Care, and
the Multipurpose Senior
Services Program.

WWW.NSCLC.ORG

IHSS LEGAL ADVOCATES AND SOCIAL SERVICES
PROVIDERS

11. Advocate with county welfare
departments for compliance
with the law and promotion of
best practices.

12. File complaints when clients
are denied language access.

13. Increase advocate and
community awareness of
the laws and requirements
regarding language access.

In-Home Supportive Services is a vital
support service that allows individuals with
disabilities, and in particular limited English
proficient older adults, to live at home and in
the community. Yet many barriers exist that
make it harder for LEP individuals to access
and use services. Ensuring linguistically and
culturally competent supportive services for
all will help bring California closer to the
ideal of a community in which all people can
participate fully and with dignity.

IMPROVING LANGUAGE ACCESS



NATIONAL SENIOR CITIZENS LAW CENTER

About This Report

his report contains the results of the

National Senior Citizens Law Center’s
investigation of the experiences of limited
English proficient IHSS consumers. The
National Senior Citizens Law Center
undertook a series of interviews in order to
examine the experiences of limited English
proficient IHSS consumers, including both
the opportunities and barriers affecting LEP
individuals. The bulk of the interviews
took place in summer 2010. We focused
our investigation on the individuals and
community-based organizations that are in
closest contact with these LEP seniors and
individuals with disabilities.

All told, NSCLC interviewed more than 50
individuals who work for legal and non-legal
organizations serving LEP IHSS populations.
Interviewees were asked to provide
information about their work as well as the
experiences of their LEP clients who receive
[HSS. Virtually all of our interviewees serve
a clientele that is predominantly or exclusively
seniors age 60 and older. This is a higher
percentage than in the overall IHSS population
(see page 13), but reflects the fact that older
IHSS recipients are more likely to be limited
English proficient than younger individuals.

We asked 35 of our non-legal interviewees
to estimate how many IHSS recipients they
serve on average: the total number came
to approximately 1400 individuals helped
per month. The types of services provided
included:

m Filling out IHSS applications,
paperwork and forms.

WWW.NSCLC.ORG

m Referrals to appropriate providers,
including working with the Public
Authority to identify appropriate
IHSS providers.

m Acting as a “middleman”
in interactions between
governmental IHSS bodies and
LEP consumers.

m Collecting information about
county resources.

m Empowering IHSS consumers to
be independent.

m Culturally sensitive care-giver
training.

m Assessment, care/case
management, and counseling.

Interviewees included representatives from
the following legal and social services
organizations serving LEP IHSS recipients:
Asian American Resource Center; Asian
Pacific Health Care Venture; Bay Area

Legal Aid; Bernal Heights Neighborhood
Center; Bet Tzedek; Cambodian Association
of America; Chinatown Service Center;
Coalition of California Welfare Rights
Organizations; Curry Senior Center;

Dayle MclIntosh Center; Disability Rights
California; East Bay Community Law Center;
Elder Law and Advocacy; Family Bridges;
Greater Bakersfield Legal Assistance; Guam
Communications Network; Housing Authority
of the City of Los Angeles; IHSS Coalition;
In-Home Supportive Services Consortium;
Japanese American Community Center;
Jewish Family Services of the East Bay;
Kimochi Senior Center; Legal Aid Society
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of San Mateo County; Legal Services of
Northern California; Living Opportunities
Management Company: Community Garden
Towers; Korean Health Education and
Information Center; Little Tokyo Service
Center; Neighborhood Legal Services;
Retirement Housing Foundation (Harbor
Tower and St. Mary Tower); San Francisco
Aging Services; Samoan Community
Development Center; Self-Help for the
Elderly; Southeast Asian Resource Action
Center; Special Service for Groups; Stone
Soup Fresno; South Asian Network; Southern
California Presbyterian Homes; TELACU;
The Unity Council; Vietnamese Elderly
Mutual Assistance Association; WISE and
Healthy Aging; Yu-Ai Kai Japanese American
Community Senior Service Center.

NSCLC offers the report’s findings as
evidence about the experiences of LEP

IHSS recipients based on the observations of
advocates and social services professionals.
The report has a focus on older adult IHSS

WWW.NSCLC.ORG

recipients, as most of our interviewees
reported that their clientele were all or
substantially all aged 60 and older. A
statistically robust analysis was beyond the
scope of our study, as were extensive direct
interviews with LEP ITHSS recipients. In
particular, our report cannot purport to
convey the experiences of more isolated LEP
IHSS recipients who lack connections with
advocates or community based organizations.
Our findings thus understate problems
stemming from isolation. Conversely, the
report’s reliance on advocates and social
services providers as rapporteurs means that
it may not represent the experiences of more
independent LEP THSS recipients who do not
need a relationship with community based
organizations in order to access IHSS, or who
may have different access barriers. NSCLC
strongly supports additional social science
research to explore the opportunities and
barriers experienced by LEP and immigrant
communities with respect to home and
community based services.

IMPROVING LANGUAGE ACCESS
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Improving Language Access to Keep
California’s Older Adults at Home:

An Examination of the In-Home Supportive
Services Program

Introduction

alifornia created the In-Home Supportive

Services (IHSS) program as a vehicle for
providing personal care and domestic assistance
for low-income individuals with disabilities,
including the elderly, enabling them to live at
home. An enormously successful program from
many perspectives, IHSS allows individuals
(“consumers”) with demonstrated need to
hire assistants (“IHSS providers™), to help
with essential activities and tasks of daily life.
California was one of the first states in the
nation to invest in support services for persons
with disabilities to live at home and in the
community with a consumer-focused emphasis,
and its program has long been a national model.

Although IHSS has evolved over the decades,
it remains a program that, at its best, flexibly
meets needs and preserves the consumer’s
autonomy. Today IHSS provides home and
community based assistance to more than

4 In this report, the term “consumers” refers to
individual THSS recipients, and “IHSS providers”
refers to those hired to provide in-home supportive
services. This is the commonly accepted
nomenclature for the program.
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425,000 Californians. As California’s overall
population of seniors and younger individuals
with disabilities has changed and grown, IHSS
beneficiaries are more diverse than ever, and
include many older individuals who are limited
English proficient (LEP). Though federal

and state law mandate that IHSS services be
linguistically accessible, the experiences of
older LEP adult beneficiaries show there is
much room for improvement. Some limited
English proficient IHSS beneficiaries face
significantly heightened barriers in accessing
services, including difficulty communicating
with IHSS agencies and notices that are only
available in English.

This report concludes that while the IHSS
program has many strengths and provides
significant assistance to LEP elders, California
can and should take action to improve
language access in IHSS. We make these
recommendations mindful of the difficult

state budget environment, which has resulted
in temporary across-the-board cuts to needed
IHSS hours, increased share of cost for some
THSS consumers, and the threat of yet more

IMPROVING LANGUAGE ACCESS
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cuts. Some measures proposed in this report,’
like centralizing translation of documents at

the state level, may result in cost savings by
reducing current duplicative efforts incurred

by the extreme decentralization of many IHSS
language services. Other measures can be taken
to adapt existing processes, such as social

5 See Executive Summary, page 3-6 for a list of
recommendations, and Section IV page 29 for
additional detail and discussion.

WWW.NSCLC.ORG
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worker and county worker trainings, to better
address applicable legal mandates and cultural
competency. Greater systemic efficiencies will
be achieved, and all Californians will benefit,
when California adopts policies that allow our
diverse elders to live at home in the community
by providing linguistically accessible IHSS.

IMPROVING LANGUAGE ACCESS
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I. Background & Applicable
Language Access Laws

A.  The IHSS Program

California has long been at the forefront of
providing its older adults and persons with
disabilities assistance with personal care needs.
In the 1950s, the Attendant Care program

was established with state and federal funds,
providing eligible consumers with funds to hire
attendants. In the 1970s, a Homemaker/Chore
program allowed counties as well as consumers
to employ caregivers. In 1979, the current
IHSS program replaced the Homemaker/Chore
program.®

Today, IHSS is a Medicaid program funded by

¢ For more information about the history of [HSS,
see the County Welfare Directors Association of
California, In-Home Supportive Services: Past,
Present and Future (Jan. 2003, online at Attp.//www.
cwda.org/downloads/publications/adult/THSS.pdf,
and Nancy Seyden & Bob Robert, “The History of
In-Home-Support Services and Public Authorities
in California” available on the California In-Home
Supportive Services Consumer Alliance website
at http.://www.cicaihss.org/ihss-public-authority-
history,

Note that while today’s standards for services have
changed little since the 1979 adoption of detailed
IHSS regulations, the funding for IHSS has changed
significantly over that time. The Homemaker/Chore
program was originally a Title XX program, and
IHSS was initially funded with Title XX money, but
this was eroded over the years. Eventually, funding
was shifted to Medi-Cal except for the Residual
Program. Most recently, a Medicaid waiver has
been replaced by the IHSS Plus state option for
those who hire spouse or parent providers, for
advance pay and for restaurant meal allowance.

WWW.NSCLC.ORG
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a variety of sources including federal Medicaid’
and Medicaid waiver funds, and state and local
general funds. THSS is administered at the
state level by the Department of Social Services
(DSS). DSS decides statewide policies,
including program requirements and the
wording of notices, and oversees local efforts.
The DSS Civil Rights Bureau is responsible for
ensuring compliance with all state and federal
civil rights laws, including those on language
access.

Each county (or, in some cases, groups of
counties) has an agency that oversees IHSS and
is responsible for day-to-day operation of the
program. County social workers approve and
assess [HSS eligibility and authorized hours of
consumers, disseminate notices, and process
timesheets. In addition, most counties have

an [THSS Public Authority. Public Authorities
are independent agencies responsible for
establishing a registry to help consumers find
care providers, investigating the background and
qualifications of the workers, providing training,
and serving as the care provider’s employer of
record for collective bargaining.

To be eligible for IHSS, a beneficiary must

1) be aged, blind, or have a disability; 2)

be financially eligible; and 3) be unable to

live safely at home without in-home support
services. To meet the financial eligibility
requirements, beneficiaries must be low income
and have extremely limited resources. SSI
recipients and other full-scope Medi-Cal
recipients automatically qualify. THSS is also

7 In California, Medicaid is called Medi-Cal.
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available to immigrants who are “not qualified”
immigrants for purposes of federal law but

are “permanently residing in the United States
under color of law” (PRUCOL), as well as
those who are victims of human trafficking,
domestic violence, and other serious crimes
who are eligible for state-only Medi-Cal.?

Applicants are assessed by a trained county
social worker in order to determine coverage
for services. These services can range from
administration of needed medications to
assistance with activities of daily living such
as eating, bathing, grooming, moving from
room to room or in and out of bed, and getting
dressed. THSS can also cover transportation
to medical appointments and, under some
circumstances, limited domestic services like
laundry and housekeeping. Other services,
such as protective services for those with severe
cognitive impairments, can also be covered.

The number of hours per month for which an
IHSS beneficiary is eligible is determined by an
in-home assessment. IHSS social workers use
standardized time-for-task rules as guidelines
for determining covered hours, and although
assessed hours must be based on an individual’s
circumstances rather than the time-for-task
guidelines, the social worker must document
support for any deviations from the guidelines.
Through January, 2011, the maximum number
of hours per month is 283 for those with severe
disabilities and 195 for others. However,

a 3.6% across-the-board budget cut will

reduce most people’s covered hours starting

in February, 2011, and proposed budget cuts
further threaten IHSS. THSS will not pay for

8 For more information about immigrant eligibility,
see the National Immigration Law Center’s chart,
“Major Benefit Programs Available to Immigrants
in California: October 2010,” online at Attp.//www.
nilc.org/ce/nonnilc/cal-benefits-table-2010-10.pdf.

WWW.NSCLC.ORG
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services if there are alternative resources or
programs available to provide equivalent help,
including friends and family who volunteer.
Some IHSS services are also reduced pro rata
for consumers in shared living arrangements.

Consumers have the right and responsibility to
hire, direct, supervise and fire their own care
providers (except for limited circumstances in
which an agency assumes this responsibility).
IHSS consumers may choose to hire relatives,
including spouses, as their IHSS providers.’

ITHSS Beneficiaries —
Demographics

B.

While unified in their need for support services,
at home IHSS recipients are otherwise a
heterogeneous group of people reflecting the
richly diverse population of California. As of
October 2010, there were 425,086 individuals
receiving In-Home Supportive Services.'
According to recent available demographic

? For detailed information about THSS rules and
regulations, including eligibility and assessment,
see Disability Rights California’s “IHSS Nuts and
Bolts Guide” (2008), available online in English,
Spanish, Chinese and Vietnamese, at Attp://www.
disabilityrightsca.org/pubs/547001Index. htm.
Note that the “Nuts and Bolts” guide pre-dates
changes to the Share of Cost program and other
budget cuts enacted in 2009 and 2010. Disability
Rights California also publishes a self-assessment
tool and other useful information at Attp://www.
disabilityrightsca.org/issues/inhome_pubs.html.

http://www.cdss.ca.gov/research/res/pdf/daptrends/
IHSS.pdf.
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data,!!

m 58% are age 65 or older and of
those.

° 70.5 % are women.

° 29.5% are men.
39.8% are white.
23.1% are Latino.
° 11.1% are African-American.
26.1% are “Asian & Others.”

m Additionally:

[\]

o

54.6% have a spouse or other
relative as an THSS provider.

Average total authorized
hours is 60.2 per month.

The mean number of
activities of daily living
(e.g. bathing and grooming;
dressing; bowel and bladder
care) for which help is
needed is 2.7.

The mean number of
independent activities of
daily living (e.g. housework;
shopping; laundry; meal
preparation and clean-up) for
which help is needed is 4.5.

The number of THSS recipients will likely
increase substantially in coming years, based on
demographers’ predictions. California’s older

11" Unless otherwise noted, demographic data are
taken from Robert Newcomer and Taewoon Kang’s
“Analysis of the California In-Home Supportive
Services (IHSS) Plus Waiver Demonstration
Program,” U.S. Dept of Health and Human
Services Office of Disability, Aging and Long-Term
Care Policy (July 2008), which is based on DSS
unpublished CMIPS data for 2005.
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adults over 65 are likely to double in numbers by
2030, and they will continue to increase in racial
and ethnic diversity, as part of what scholars
have called “the browning of the graying of the
population.”’? Among immigrant populations,
seniors are more likely to have limited English
proficiency than younger individuals."® The
U.S. Census Department uses the term “limited
English proficient” (LEP) for those who self
report that they speak English less than “very
well.”

[HSS beneficiaries reflect California’s legacy
of diverse immigration. As of October 2008,
more than 217,000 IHSS consumers indicated
to DSS that they speak a language other than
English—49% of the entire IHSS consumer
population.' Of these, approximately 5,000
Spanish speakers choose to receive notices in

12 See David E. Hayes-Bautista, Paul Hsu, Aide Perez,
& Cristina Gamboa “The ‘Browning’ of the Graying
of America: Diversity in the Elderly Population and
Policy Implications” 26 Generations J. of the Am.
Soc. on Aging 3, p. 15-24 (Fall 2002).

Many LEP adults arrive In the United States at

an advanced age, often coming as refugees or
sponsored by their children for family reunification.
Older LEP adults are not likely to participate in the
workforce or have children in school—two of the
more common sources of exposure to the English
language. Further, it is simply harder to learn a new
language later in life. See, e.g., Elissa L. Newport,
“Maturational Constraints on Language Learning,”
14 Cognitive Science 1, 11-28 (Jan. 1990).

Statistics provided from the Department of Social
Services to NSCLC through a Public Records
Act request, available online at Ahttp.//www.nsclc.
org/areas/long-term-care/At-Home-Care/[HSS/
ihss-lep-population-statistics-11-08/at_download/
attachment. Note that some small proportion

of these individuals may speak English very

well in addition to their primary language, so

this is not a precise count of the number of LEP
IHSS consumers. As we explain, DSS numbers
almost certainly understate the proportion of LEP
individuals among those in need of IHSS.
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English. The complete language breakdown is
as follows:

Language Number of
Recipients
English 228,290
Spanish 72,956
Armenian 29918
Chinese (including 30,670
Cantonese, Mandarin, and
Other)
Russian 17,931
Vietnamese 16,521
Tagalog 10,237
Farsi 10,019
Other 7,625
Korean 5,924
Cambodian 4,227
Hmong 3,003
Arabic 2,774
Lao 2,163
Mien 946
Ilacano 459
Portuguese 430
Thai 359
American Sign Language |340
Samoan 283
Japanese 232
Other Sign Language 175
Hebrew 131
Italian 106
Turkish 96
French 69
Polish 83
Total 445,967
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These numbers almost certainly understate the
proportion of those in need of IHSS who speak
a language other than English, for at least two
reasons:

First, these DSS statistics are based on the
number of people who self-identified as
speaking a primary language other than
English and whose self-identification was
properly recorded. Yet existing DSS civil
rights compliance reviews show that some
counties have not been properly documenting
need for language services, and have failed to
consistently use a required language preference
form." A thorough review of county practices
is likely to reveal substantial undercounts in
many, if not all, counties.

A second troubling fact is that not all Medi-Cal
recipients who would qualify based on need
necessarily receive IHSS services. There is

no automatic clinical screening or referral of
Medi-Cal recipients for IHSS; the beneficiary
must affirmatively contact IHSS and request
an assessment. It appears from the numbers of
self-identified speakers of languages other than
English that awareness of the IHSS program

is higher among some language groups than
others. For instance, statewide there are almost
twice as many Vietnamese-speaking dual
eligibles (those eligible for both Medi-Cal and
Medicare, a population whose ethnic make-up
could be expected to be relatively similar that
of IHSS recipients) as Armenian dual eligibles,
and yet in the IHSS program the reverse holds
true: there were 29,918 Armenian speakers
and only 16,521 Vietnamese speakers aided

15 See, e.g., Letter from DSS Civil Rights Bureau
to San Luis Obispo County Social Services
Department re: Civil Rights Compliance Review,
p.- 25 (Mar. 15, 2010) (finding IHSS case files
lacked “Designation of Preferred Language”
forms).
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through THSS as of October 2008. These
numbers strongly suggest that some groups

are not as aware of or able to access IHSS as
others, and thus are not being fully served by the
program.

C. Language Access Laws and
Practices

State and county IHSS administrators have clear
obligations under both federal and state law

to ensure that LEP individuals receive equal
treatment.

1. Federal Law

Title VI of the 1964 Civil Rights Act states, in
part:

No person in the United States shall,

on the ground of race, color, or national
origin, be excluded from participation in,
be denied the benefits of, or be subjected
to discrimination under any program

or activity receiving federal financial
assistance.

42 U.S.C.s.2000d. In Lau v. Nichols, 414 U.S.
563, 566 (1974), the United States Supreme
Court applied this law to prohibit discrimination
based on language, ordering a local school
district to take reasonable steps to ensure that
LEP students had a meaningful opportunity

to participate in federally funded education
programs. This holding applies to all federally
funded programs. Because federal dollars pay
for a portion of most Medi-Cal benefits, IHSS is
a federally funded benefit program.

The U.S. Department of Justice (DOJ) and other
federal agencies have provided substantive

rules and guidance as to what this civil rights
obligation means for agencies that receive
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federal dollars. DOJ regulations require that
communications between federally-funded
agencies and the LEP beneficiaries they serve
take place in the beneficiary’s language:

Where a significant number or
proportion of the population eligible

to be served [...] needs service or
information in a language other than
English in order to effectively be
informed of or to participate in the
program, the recipient [of federal funds]
shall take reasonable steps, considering
the size and concentration of such
population, to provide information in
appropriate languages to such persons.

28 C.F.R. s. 42.405(d)(1). Federal guidance
suggests a number of reasonable steps for oral
interpretation, ranging from hiring bilingual
staff, retaining staff interpreters, contracting
with outside interpreters (where there is no
regular need for a particular language skill), and
even using community volunteers, preferably
via formal arrangements to ensure competency.
67 Fed. Reg. 2671 (Jan. 18, 2002). While
formal certification need not be a requirement,
competency does mean that interpreters must be
proficient in both English and the beneficiary’s
language, be bound to confidentiality and
impartiality, know specialized terms and
concepts, and demonstrate the ability to convey
information accurately in both languages. 1d.

Federal guidance further includes a “safe
harbor” provision so that state and local
agencies can be certain of meeting their Title
VI obligations: provide written translations
of vital documents wherever the population
of LEP individuals in a service area equals
five percent of the population served or 1,000
individuals—whichever is less. 67 Fed. Reg.
41455 (June 18, 2002) emphasis added. *“Vital
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written documents” include such substantive
communications as notices of action. (Note that
while relatively few languages reach the 5%
level statewide, additional languages may reach
5% in the county’s service area, and languages
that reach the 5% threshold in a county likely
are spoken by at least 1,000 IHSS consumers
statewide.)

The U.S. Department of Health and Human
Services (HHS), the agency responsible for
Medicaid oversight, has provided similar
guidance on Title VI to federally funded health
and social service providers. HHS echoes the
DOQOJ safe harbor provisions for translation

of vital documents to language groups that
comprise at least 5% of a service area or 1,000
people, whichever is smaller. For language
groups with fewer than 100 people, HHS
specifies that, in order to benefit from the
safe harbor provisions, agencies need only
provide written notice in an individual’s
primary language of the right to receive
competent oral translation of written
materials.'

2. State Law and Regulation

California state law also includes specific
protections to ensure that LEP individuals have
access to government services. California’s
Government Code section 11135 prohibits
discrimination based on national origin, ethnic
group identification or color, and requires that

16 In addition to Title VI guidance, the U.S.
Department of Health and Human Services has
published National Standards on Culturally and
Linguistically Appropriate Services (CLAS) in
Health Care. 65 Fed. Reg. 80865-79, that provide
guidance to all health care providers, including
Medicaid recipients, about how to provide
culturally and linguistically appropriate care to their
patients. See also, http.://minorityhealth.hhs.gov/
templates/browse.aspx?vl+2&ivlid+135.
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agencies “take steps to ensure availability of
alternative communication services” for LEP
individuals.”'” When translated materials are
not made available, a state agency “may instead
elect to furnish translation aids, translation
guides, or provide assistance, through use of

a qualified bilingual person, at its local offices
or facilities in completing English forms or
questionnaires and in understanding English
forms, letters, or notices.” Govt Code § 7295.4.
See also Dymally-Alatorre Act, Govt Code §
7290.

Agency regulations further elaborate what state
law requires, and provide for the following:

m Interpretive services should be
prompt and without undue delays.'®

Agencies should hire bilingual
employees in sufficient numbers
for public contact positions where
5% or more of the program or
location’s caseload is LEP."”

The bilingual employees should
have the language skill and cultural
competency necessary to provide
the same level of services to LEP
persons that English speakers
receive.?’

For languages where less than
5% is served, the county must
provide bilingual services using
“paid interpreters, bilingual
employees, qualified employees
of other agencies, or community

17" Implementing regulations at 22 CCR 98101,
Manual of Policty and Procedures (MPP) 21-109.14
and 21-109.17

18 MPP 21.115.
9 MPP 21-115.11.
MPP 21-115.1.
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resources.”?! Beneficiaries should
not be required to bring their own
interpreter.

m Agencies are required to document
an individual’s ethnic origin and
primary language, offering written
material in the individual’s own
language, and to document methods
used to provide bilingual services.?

DSS has also issued instructions to counties

for implementation of the Dymally-Alatorre
Act. In addition to reiterating state regulations
regarding translation, interpretation and use of
minors as interpreters, DSS requires counties

to use translated forms that have been provided
by DSS regardless of whether the number of
clients speaking those languages is more or less
than 5% of the county client population.”* When
using translated notices of action, any added
information that is unique to the recipient of the
notice, including explanations of the action that
are not pre-printed, must be in the language of
the notice.

Counties may not compel or encourage
applicants or recipients to use their own
interpreter.* Before individuals decide to use
their own interpreter, the county must advise
them, at initial intake and at redeterminations, of

(1) The right to free interpretive
services; (2) potential problems of
using the client’s own interpreter ...;
(3) the availability of county-provided

2l MPP 21-115.15.

22 See MPP 21-115-116. These record-keeping
requirements are elaborated in further detail in
All-County Information Notice (ACIN) [-02-08,
“Documentation of Interpretive Services at Every
Point of Contact.”

2 All County Letter No. 03-65 (Oct. 29, 2003).
24 All County Letter No. 06-20 (June 30, 2006).
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interpretive services, whether or not

a client chooses to provide his own
interpreter; and (4) the right to accept
county-provided interpretive services at
any time, even when a client-provided
interpreter is present.?

Some counties and localities may have local
ordinances or program rules that go further
towards fulfilling their own obligations.
Generally, however, a statewide audit revealed
that “many local government administrators
and department managers are not aware of the
[Dymally-Alatorre] Act and do not have formal
policies for providing bilingual services.”

3. DSS Translation Practices

In practice, the policy of DSS on translating
IHSS notices and other important documents
has been inconsistent. Although DSS has
acknowledged its responsibility in 2009 to
translate documents into three languages besides
English (Spanish, Chinese and Armenian),
this commitment falls far short of the many
languages needed by substantial numbers of
beneficiaries statewide.”® Even among these
languages, until recently only Spanish notices
have been consistently available.”” Although

3 1d.

26 As of May 28, 2009, in a letter responding to
NSCLC'’s Public Records Act request, DSS stated a
commitment to translation of notices into Spanish,
Chinese and Armenian. See http.//www.nsclc.org/
areas/long-term-care/At-Home-Care/[HSS/area
folder:2009-10-29.1895065260/ihss-lep-population-
statistics-11-08/at_download/attachment. At
times, IHSS translated some IHSS documents
into additional languages but the practice was not
consistent.

27 As of October 2010, DSS had made available on
its website certain forms in ten different languages.
See http://www.cdss.ca.gov/agedblinddisabled/
PG2086.htm.
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Number of In-Home Supportive Services Forms, By
Language

some improvements have been made,

the number of important IHSS consumer
documents available continues to vary
dramatically by language, ranging from 76
English language consumer notices to just two
forms in Farsi and Korean.”

Two notices of particular interest are a multi-
lingual flier, Notice of Language Services
(GEN 1365), which can be used to inform
beneficiaries in seventeen different language of
their rights to language services.” In addition,
publication No. 412 contains vital information
about due process rights and has been translated
into Spanish, Russian, Vietnamese, Farsi,

28 English language notices and forms that do not
contain important information for a consumer
audience are not included in this total.

2 http://www.cdss.ca.gov/cdssweb/entres/forms/
Multi/GEN1365MUL.pdyf.
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Armenian, Chinese, Korean, Hmong and Lao.*

In sum, the state and counties have a number
of legal obligations to provide appropriate and
timely language services to IHSS consumers.
Notices of eligibility, notices of changes in
eligibility or services, and appeals process
notices are essential communications that
government agencies are legally required

to appropriately provide. All of these are
“vital documents.” Whether translated at a
statewide level, or by an individual county

or counties, IHSS consumers are entitled to
accurate, accessible notices. In those languages
where written translations are not available or
required, IHSS consumers are entitled to oral
interpretation.

30 hitp://www.cdss.ca.gov/cdssweb/entres/forms/
English/PUB412 _letter.pdf.
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I1I. Findings: Opportunities for LEP
IHSS Consumers

A. General Benefits

NSCLC’s investigation showed that the

IHSS program offers substantial benefits

and opportunities to older LEP adults with
disabilities to help them live at home and

in the community, safely and with dignity.
Interviewees were asked how their clients’ lives
would be different without the IHSS program.
The most common responses were:

m Inability to meet basic needs

m Physical health deterioration

m Institutionalization (e.g. nursing
home or assisted living)

m Decreased access to health care

Other responses, from most to least common,
included:

Mental health
deterioration

Poor nutrition

Loss of
independence

Social isolation,
decreased access to community
services

Eviction or other loss of housing;
homelessness

Emergency room visits, increased
hospitalization, death

Overburdening of family members
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“I cannot live without the help of a
worker. [ am not able to cook; I would not
be able to go buy things. I cannot move by

myself to do these things.”

—Chinese speaking LEP THSS consumer

19

m Unsanitary living conditions

The positive benefits of the program for all
IHSS recipients cannot be overstated. Some of
the key ways that IHSS assists older LEP adults
are highlighted below.

First, and not surprisingly, the interviews
revealed that older LEP consumers of IHSS
receive the same basic benefits that the program
is intended to deliver to all participants. IHSS
enables consumers to meet basic needs, stay

as healthy as possible, and to live at home

with dignity and in safety. Having IHSS
providers can offer an alternative to being
institutionalized, and may significantly decrease
emergency room visits. For homebound seniors
with major health problems, IHSS helps them
with their very survival. Many interviewees
reported that without IHSS, consumers would
not be able to meet
personal care needs,
their physical health
would deteriorate, and
they would experience
decreased access to
health care. With the
help of IHSS providers,
consumers can get food
to eat, stay housed, appropriately exercise and
keep medical appointments.

In addition to basic survival activities, our
interviews suggested that IHSS provides
intangible benefits that go well beyond
assistance with activities of daily living. For
many older adults, IHSS providers bring regular
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contact with the outside world, and may serve
as an emotional and psychological lifeline.
Without such services, their mental health
would significantly deteriorate. Interviewees
described IHSS as increasing LEP recipients’
social support and reducing feelings of
isolation, significant factors in psychosocial
wellbeing.

B. Benefits for Older LEP
Adult Consumers: Cultural
Competence and Linguistic
Access

While all IHSS consumers benefit greatly

from the program regardless of their level of
English proficiency, [HSS plays a particularly
important role for LEP seniors. For those not
fluent in English, the isolation of living at home
with disabilities is compounded by barriers to
communicate with mainstream society. The
IHSS program can assist with these issues in
several ways.

Many IHSS recipients are able to hire an
IHSS care provider who shares their cultural
background,

thus facilitating

the provision of
linguistically and
culturally competent
care. The benefits
of an IHSS provider
who can speak the
same language are
obvious, all the more
so as [HSS providers
may provide assistance with intimate personal
activities such as bathing, toileting and other
personal hygiene. LEP IHSS consumers who
are able to hire an IHSS provider who shares
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“A provider can act as a resource
who shares culture and language but also
understands the system outside of the home;
the provider is a bridge for services needed to :
live healthily and thrive at home.” nursing home care:

—Interviewee

a common ethnic/cultural background also
benefit; they may find a greater compatibility

in daily life activities that can be significant for
health and wellness. For example, the provision
of culturally familiar food may result in
healthier eating habits and more favorable long
term wellness outcomes.

Cross-cultural misunderstandings can also
be minimized when LEP consumers are able
to hire IHSS providers who share a common
cultural and linguistic background. An IHSS
provider who understands the consumer’s
personal cultural traditions, including those
related to personal care, gender roles, and
communication with others, can