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Ocotillo Wells Solar, MUP12-004  
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Responses to Letter A, Laborers International Union of North America, Local Union 

No. 89 (represented by Lozeau Drury LLP) 
 

A1 This comment is introductory in nature and does not raise a significant environmental 
issue for which a response is required. 

A2 The County does not agree that an Environmental Impact Report is needed for the 
Project.  A thorough environmental analysis has been conducted and all potentially 
significant impacts will be mitigated to below a level of significance. 

A3 This is a summary of the comments which are provided in greater detail in the body of 
the letter. Each of the specific issues raised is addressed in subsequent responses.  

A4 
 

The County generally agrees with the description provided in this comment with one 
exception: the Project site is not surrounded by vacant land. Many off-road vehicle 
enthusiasts store their vehicles, and in some cases also own residences, near the 
site. They recreate in nearby Ocotillo Wells Off Highway Vehicle (OHV) park, and 
sometimes through the Gildred property. In addition, the Bureau of Land Management 
(BLM) owns significant acreage near the project site. The area is characterized by a 
diversity of land uses.  

A5 The County acknowledges that the commenter has interest in the Project and 
appreciates the comments provided. 
 
The County does not agree with assertions that the Project will generate or cause air 
pollution, loss of agricultural land, toxic chemical pollution, or other impacts.  The 
commenter’s assertion that the Project will result in significant, unmitigated air quality 
impacts is addressed in responses to comments A39-A40 and A61.  The commenter 
presents no evidence that the Project site has ever been used as agricultural land, or 
that the construction of the Project would have a significant impact on agricultural 
land.   Concerns that the Project will generate toxic chemical pollution are addressed 
in responses to comments A40 and A50 below.  The commenter also argues (without 
evidence) that there may be toxic chemicals in the soil or groundwater at the Project 
site, which its members could be exposed to during construction.  The County has no 
evidence that toxic chemicals exist in the soil or groundwater at the Project site. This 
concern appears to be based on speculation. 
 
As noted in response to comment A2 above, the County does not agree that 
preparation of an EIR is required.  The County’s decision to move forward with the 
proposed MND is based on all of the evidence in the record. 

A6 The comment addresses the legal standard of review under the California 
Environmental Quality Act (CEQA).  No response is necessary. 

A7 The County does not agree with this comment. The Initial Study (IS) states that the 
Project would be required to upgrade a 250 mega-volt ampere (MVA) transformer at 
the El Centro Switching Station within the existing disturbed footprint of the station 
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(Page 2).  Contrary to the comment, this minor equipment upgrade would not result in 
any environmental impacts.  There will be no impact to biological resources because 
the upgrade would occur within the existing disturbed footprint of the station.  
Furthermore, this upgrade would not impact air quality because it would not result in 
the emission of significant levels of criteria air pollutants.  For example, the upgrade 
would not require any grading, or involve the extended use of construction equipment.  
It should be noted that CEQA recognizes two categorical exemptions for equipment 
upgrades of this type, including CEQA Guidelines Sections 15301(b) and 15302(c). 

A8 The use of silt detention basins is not proposed as part of the Project.  Mitigation 
measure MM-2(4) of the Biological Resources Report (BRR) has been revised 
accordingly (see Dudek’s Response to Comments for the Ocotillo Wells Solar Major 
Use Permit Letter Report dated September 23, 2013) (Biological Letter Report).  The 
Project is not considered to be a “Priority Development Project” by the County [County 
of San Diego Watershed Protection, Stormwater Management, and Discharge Control 
Ordinance (WPO) Section 67.802(w)] and is not subject to hydromodifcation 
requirements. Consistent with County requirements, a Hydrology and Hydraulics 
Study and a Minor Stormwater Management Plan (SWMP) (available under separate 
cover) were prepared for the Project to analyze the land area affected by the 
proposed development within the Major Use Permit boundary.  

A9 As noted in Response to Comment A3 above, no silt detention basins are proposed 
as part of the Project.  No silt detention basins are required to retain water and 
associated runoff used during operation and maintenance activities because panel 
washing is the primary water-dependent activity, and panel washing activities will not 
result in any runoff.   
 
Furthermore, the Project would not require silt detention basins because the Project 
would not alter the hydrology of the Project site.  The Project would result in a minimal 
increase in the amount of impervious surface area onsite (from 0.04 to 0.63 percent) 
and would therefore not substantially interfere with or increase existing runoff rates or 
volume.; refer to the Minor Stormwater Management Plan (SWMP) dated September 
28, 2012. Additionally, only minor grading and removal/compaction activities are 
required within the development area to allow for installation of the solar panels and 
supporting equipment, resulting in limited disturbance to existing onsite drainage 
quantities or patterns. All stormwater would be allowed to sheet flow across the 
property, as it does currently, following Project construction. Further, break-away 
fencing would be installed along the boundary of the proposed development area to 
ensure that floodwaters remain unobstructed during a flood event. Additionally, 
construction stormwater best management practices (BMPs), post-construction BMPs, 
and low impact development (LID) BMPs will be implemented to reduce the potential 
for onsite or offsite erosion and/or adverse effects on downstream waters to occur, as 
discussed in the Hydrology and Hydraulics Study and Minor SWMP.   

A10 Contrary to the comment, an EIR is unnecessary to analyze potential impacts 
associated with the Project’s routine panel washing activities because no impacts 
associated with panel washing will occur.   
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Deionized water will be used to periodically wash the solar panels.  If groundwater is 
too hard to be utilized for routine panel washing without filtration, the Project will 
employ a filtration system that would consist of a light truck-mounted reverse osmosis 
(RO) unit having a 90% recovery rate. The RO unit can produce three gallons per 
minute (gpm), or 1,440 gallons per day (gpd), of filtered water. For the proposed 
Project, a total of six RO trucks on a 20 work-day work schedule would therefore be 
required to wash the panels each quarter. This assumes a worst-case scenario of 
168,489 gallons of estimated water usage per quarter. The RO units with a 90% 
recovery rate would produce approximately 16,851 gallons of brine wastewater per 
quarter, or 842.5 gpd.  
 
The brine wastewater would be collected and stored onsite within a 10,000 gallon 
reservoir, and would be trucked offsite via a truck mounted with a 5,000 gallon tank as 
needed. The brine wastewater would be disposed of at either the City of San Diego’s 
Wastewater Pumping Station No. 1 or No. 2, located on East Harbor Drive in the City 
of San Diego. A total of four round-trip truck trips per quarter, 16 round-trip truck trips 
per year, would be required to dispose of the brine wastewater generated by routine 
panel washing for the Project. Therefore, runoff from panel washing would not occur, 
as all brine wastewater would be collected onsite and ultimately disposed of at an 
offsite location.  

A11 The use of herbicides, pesticides, or rodenticides is not proposed at the Project site.  

A12 The comment addresses the legal standard of review under the California 
Environmental Quality Act (CEQA).  No response is necessary.  See responses to 
comments A14-A37 for detailed responses to the assertion that the Mitigated Negative 
Declaration (MND) fails to establish an accurate environmental setting for the Project. 

A13 The comment addresses the legal standard of review under the California 
Environmental Quality Act (CEQA).  No response is necessary.  See responses to 
comments A14-A37 for detailed responses to the assertion that the Mitigated Negative 
Declaration (MND) fails to establish an accurate environmental setting for the Project. 

A14 The Project site is in an area that experiences bimodal rainfall pattern with typical 
rainfall resulting from winter and summer storms, although rainfall patterns at the 
Project site also vary from year to year such that late summer / early fall monsoonal 
rains do not occur every year.  The Biological Letter Report provides specific rainfall 
information for the project site during 2011/2012 and 2012/2013, as well as additional 
information regarding the protocols reviewed and used. 
 
The Biological Letter Report notes that while summer rains are important in keeping 
desert plants alive, the winter rains are responsible for bringing forth the spring 
wildflowers, which are the focus of the surveys. A summer pass is typically done to 
conform with the standard protocols (i.e., Protocols for Surveying and Evaluating 
Impacts to Special Status Native Plant Populations and Natural Communities (CDFG 
2009)), but summer rains are not guaranteed, particularly in the desert environment. 
Because the spring reference population check revealed no annuals growing in the 
reference check area or in the wash on site, and the Anza-Borrego Desert State Park 
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noted very little annual blooms that spring, the summer surveys were also cancelled. 
 
The County has taken the approach of reviewing available literature and records to 
assist with the baseline analysis. The County has the ability to postpone or suspend 
some seasonal focused surveys on a case-by-case basis and provides guidance for 
additional options (County 2010a, page 7-8).  
 
Therefore, while it is always preferable to conduct field surveys, the alternative 
method was determined to be the best course of action per the County’s guidelines.     
 
The commenter cites survey protocols from the California Department of Fish and 
Wildlife (CDFW), Bureau of Land Management (BLM), and California Native Plant 
Society (CNPS).  While the County always takes other resource agency and local 
organization recommendations into consideration, it is the County’s Guidelines that 
apply for determining how to adequately survey for special-status plant species on 
project sites. 

A15 The comment states that the approach taken to establish the existing conditions, 
evaluate project impacts, and formulate mitigation is not an acceptable approach. 
However, the approach described in the BRR is accepted under the County’s 
guidelines, which are described on page 3 of the Biological Letter Report. 
 
During Spring and Summer/Fall survey periods in both 2012 and 2013, drought 
prevented protocol surveys from providing information about sensitive plant species 
that may exist on the Project site.  As explained in further detail in the Biological Letter 
Report prepared by Dudek, the County developed an adequate approach to 
establishing a baseline of sensitive plant species that may occur on the Project site, 
which accounted for the drought conditions that existed in 2011/2012 and 2012/2013.  
To develop the baseline, Dudek relied on 1) the California Natural Diversity Database 
(CNDDB) (CDFG 2012); 2) California Native Plant Society(CNPS) Inventory of Rare 
and Endangered Plants (CNPS 2012); San Diego Natural History Museum’s Plant 
Atlas (SDNHM 2012); and the plants identified in the County’s Pre-Application 
Summary Letter (County of San Diego 2011b).  
 
Additionally, the assertion that the approach taken to establish existing conditions with 
respect to special status plant species on the Project site, evaluate Project impacts, 
and formulate mitigation is inadequate is addressed in responses to comments A16-
A21 below.  

A16 The County does not agree with this comment. Please see also response to comment 
A15 regarding the technique for disclosing and analyzing impacts of a project. 
 
The commenter misquotes the 2009 California Department of Fish and Game (CDFG, 
now CDFW) Protocols for Surveying and Evaluating Impacts to Special Status Native 
Plant Populations and Natural Communities (CDFG Protocol), to give the impression 
that the CDFG Protocol disagrees with the methodology used in the BRR.  In fact, it 
does not.   
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The CDFG Protocol suggests compiling “relevant botanical information in the general 
project area to provide a regional context for the investigators,” and developing “a list 
of special status plants with the potential to occur within these vegetation types,” as 
was done here. CDFG Protocol, at 3.  While the CDFG Protocol states that “[f]ield 
surveys and subsequent reporting should be comprehensive and floristic in nature and 
not restricted to or focused only on this list,” the CDFG Protocol explicitly 
acknowledges that creation of such a list is an essential starting place for the analysis. 
Id. 
 
Furthermore, the CDFG Protocol recognizes the potential for site conditions, including 
drought, to result in a negative survey.  The CDFG Protocol explains, “[a]dverse 
conditions may prevent investigators from determining the presence of, or accurately 
identifying, some species in potential habitat of target species. Disease, drought, 
predation, or herbivory may preclude the presence or identification of target species in 
any given year. Discuss such conditions in the report.”  CDFG Protocol, at 4.  The 
CDFG Protocol also suggests visits to a “nearby reference site” to substantiate 
negative findings.  CDFG Protocol, at 5.   
 
In fact, the CDFG Protocol provides no further discussion as what should be done 
when drought conditions persist year-after-year, except to suggest “surveys over a 
number of years . . . .”  Id. at 4.  Nothing in the CDFG Protocol conflicts with the 
approach developed pursuant to the County Guidelines and approved by the County 
in response to multiple year drought conditions experienced at the Project site.  
 
Finally, the commenter asserts that additional special-status species other than those 
considered have potential to occur on the Project site based on his “review of the 
available literature, and through consultation with recognized experts on desert 
plants…”  However, the commenter does not identify any additional species with the 
potential to occur on the Project site.  Without such information, it is impossible to 
assess the likelihood of such species occurring on the Project site, or the impacts 
associated with that potential. Accordingly, without additional information, the potential 
for additional special status plant species to occur on the Project site is regarded by 
County staff as speculation. 

A17 The methods utilized for considering relevant sources of data for developing a list of 
potential special status plant species to occur on the Project site are described in the 
BRR and supplemental information provided by the Biological Letter Report (see 
pages 2-3). The sources used by Dudek follow the CDFG Protocol, and include 
additional resources, including: San Diego Natural History Museum Plant Atlas 
(SDNHM 2012), California Native Plant Society (CNPS 2012), and plants listed on the 
County of San Diego’s Pre-Application Summary Letter (County 2011b). The methods 
also follow those suggested in the County’s survey method guidelines (County 
2010a). Therefore, all suggested resources were reviewed in order to develop a 
species list, establish a baseline, and assess potential impacts to special-status plant 
species. Additional resources are neither required by the County, nor would they likely 
provide additional species not already analyzed. The comment does not specify any 
additional plants that have potential to occur on the project site but were not 
addressed 
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The resume of the botanist who prepared the list of special status plant species with 
potential to occur at the Project site and analyzed special-status species is included 
as an Appendix to Dudek’s Response to Comments for the Ocotillo Wells Solar Major 
Use Permit Letter Report. The botanist is a County-approved CEQA consultant for 
biological resources (County 2011a), and is an expert in desert plant species. 
Furthermore, Dudek is familiar with the project site and its vegetation communities, 
soils, and overall environment based on multiple site visits and surveys.  Therefore, 
generalities used to describe the site or reference to experts who have not conducted 
site-specific surveys are regarded as cursory evaluations. Additionally, the experts 
provided by the commenter – Dr. Bruce Pavlik and Dr. James Andre –are not County-
approved CEQA consultants for biological resources (County 2011a).   
 
The information in the record meet’s the County’s standards for biological surveys and 
analysis.     

A18 As the commenter notes, Dudek determined habitat suitability using the habitat types, 
soils, elevation, and known population ranges documented in CNPS. Final 
determination of potential to occur was supplemented by additional resources, 
including the Jepson Flora Project (University of California, Berkeley 2012) and 
species records listed in resources described on pages 3-5 of the Biological Letter 
Report. 
 
Although the County does not require the publication of modeling data associated with 
Biological Resources Reports, the basis for the habitat suitability model is provided as 
Appendix B of the Biological Letter Report. 
 
The  methods used by Dudek are consistent with literature review recommended in 
the Protocols for Surveying and Evaluating Impacts to Special Status Native Plant 
Populations and Natural Communities (CDFG 2009) and described in the County’s 
Report and Format Guidelines (County 2010a), as well as the botanist’s knowledge 
and familiarity with the project site. Therefore, the habitat suitability is appropriate in 
predicting plant presence and assessing project impacts.  
 
Documentation of California Department of Fish and Wildlife (CDFW), California 
Natural Diversity Database (CNDDB), and U.S. Fish and Wildlife Service (USFWS) 
geographic information system (GIS) records for the project vicinity (County 2010a). 
Additionally, plant records available in the San Diego Natural History Museum’s 
(SDNHM’s) Plant Atlas were reviewed (SDNHM 2012). 
  
Prior to conducting the reference population check and in preparation of the spring 
survey pass, Dudek reviewed the Protocols for Surveying and Evaluating Impacts to 
Special Status Native Plant Populations and Natural Communities (CDFG 2009), 
which recommends consulting CNDDB and a Biogeographic Information and 
Observation System (BIOS) for known occurrences of special-status plants and 
natural communities. The CNDDB (CDFG 2012a); California Native Plant Society 
(CNPS) (CNPS 2012); and the plants identified in the County’s Pre-Application 
Summary Letter (County 2011b) were reviewed. The BIOS results were reviewed but 



 
Responses to Comments on the Draft Mitigated Negative Declaration for 

Ocotillo Wells Solar, MUP12-004  
 

County of San Diego January 2014 
PDS2012-3300-12-004 

no additional species were found (CDFG 2012b).The resources used to prepare the 
potential to occur table and the analysis methods are clearly described and adequate 
to determine an environmental baseline under the California Environmental Quality 
Act (CEQA) and the County of San Diego’s guidelines (County of San Diego 2010a-
b). 
 

A19 The County acknowledges the concern regarding false conclusions.  The elevational 
distribution / geographic range of species generated for the Project was based on the 
floristic provinces and ecoregions (Jepson Flora Project 2012) and elevation ranges 
and distribution in CNPS (2012). The Jepson Flora Project is a comprehensive 
resource for California plant species. As noted on the Jepson Herbarium website, “the 
Jepson Flora Project brings together all of the floristic references and data of the 
Jepson Herbarium. Resources of the Flora Project are directly linked to the 
Consortium of California Herbaria, CalPhotos, the California Native Plant Society, 
California Exotic Pest Plant Council, USDA-Plants database, and many other external 
sites.” (http://ucjeps.berkeley.edu/jepsonflora/index.html) 
 
Therefore, the plant distribution within the desert regions of the California Floristic 
Province (which typically includes the Desert Province and southern Great Basin 
Province (Baldwin et al. 2002)), is based on multiple resources and herbarium 
collections and is widely adopted by botanists.  
 
The commenter does not provide any source for its comment that “plant presence and 
distribution is poorly known”, nor does the commenter specify particular plant species 
that may have potential based on “numerous unexpected plant discoveries”, but were 
not addressed. Without such information, it is impossible to assess the likelihood of 
such species occurring on the Project site, or the impacts associated with that 
potential. Accordingly, without additional information, the potential for unexpected 
special status plant species to occur on the Project site is regarded by County staff as 
speculation and cannot be analyzed.     

A20 The commenter correctly notes that there are limitations in the CNPS Inventory of 
Rare and Endangered Plants.  Those limitations were taken into account when the 
BRR was prepared, and that is a key reason why other resources beyond the CNPS 
Inventory were considered when determining the likelihood for special status plant 
species to occur on the Project site.  See Response to Comment A15-A19 for 
information regarding the methods and resources used to establish the list, including 
resources in addition to CNPS.     

A21 As described in responses to comments A14-A20, and pages 1-5 of the Biological 
Letter Report, the Initial Study and MND established existing conditions for special 
status plant species based on substantial evidence and in accordance with the survey 
methods described in the County’s Report and Format Guidelines (County 2010a) and 
in meetings between County staff and Dudek.  Moreover, the methodology used does 
not conflict with the CDFG Protocol.  Speculation that additional special status species 
not identified in the baseline might occur on the Project site is not compelling evidence 
for County staff. 
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It should also be noted that Condition 1 (biological easement) and Condition 2 (off-site 
mitigation) would mitigate the risk of impacting special status plant species that may 
occur but are not expected to occur, and Conditions 5, 17, and 20 (biological 
monitoring) adequately mitigate the risk of the Project impacting special status plant 
species that may occur outside of the development area.  

A22 Modified burrowing owl survey methods were discussed during Project scoping 
meetings.  Since burrowing owl populations occur over a broad area across North 
America and may move throughout their entire range during a single breeding season, 
a negative focused survey during one season does not mean that they could not show 
up in another season if suitable open habitats occur.  Burrowing owls are known to 
move between seasons, and use of burrows vacillates frequently. 
 
Accordingly, an alternative survey methodology was discussed, and County staff  
determined that it would be best to address potential impacts to burrowing owl by 
requiring pre-construction surveys and avoidance or passive relocation if found to be 
present – regardless of the results of the initial project survey.  The County has the 
jurisdiction and ability to allow for modifications to standard survey requirements with 
adequate justification.   
 
In this case, burrowing owls have a high potential to occur and, regardless of whether 
or not this species was observed during focused surveys, pre-construction surveys 
would be required.  If burrowing owls are located during pre-construction surveys, 
mitigation and avoidance measures will be implemented.  Additional surveys were 
therefore deemed to be unnecessary. Further, burrowing owls are not a federally or 
state listed species. The methods described above, as well as the assessment of this 
species’ potential to occur on site provides the County with the information to assess 
potential impacts and mitigate potential impacts through pre-construction surveys. 
 
The “Staff Report on Burrowing Owl Mitigation” (CDFG 2012) (CDFG Staff Report) 
presents staff recommendations.  It is a reference, not a requirement. As noted above, 
the survey was conducted using County-approved methods. The BRR and MND note 
that a burrowing owl was observed proximate to the Project site, and do not dispute 
the potential of this species to occur onsite. No burrowing owls were observed during 
other surveys, including flat-tailed horned lizard surveys, which were used to 
document anecdotal observations of all special-status species.  
 
Based on Dudek’s familiarity with the site and burrowing owls in desert environments, 
as well as the results of the surveys described in the BRR and relevant literature 
research described in Section 1.3 of the BRR, the environmental baseline established 
for burrowing owl is adequate to analyze potential impacts and provide mitigation 
measures. 
 
Despite the fact that no burrowing owls have ever been documented on the Project 
site, the MND/IS assumes, in an excess of caution, that a burrowing owl will have a 
chance of occurring anywhere onsite where suitably-sized burrows may occur, and 
applies the County’s Burrowing Owl Strategy accordingly as well as the CDFG Staff 
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Report.  See MND, Condition 8.  This condition applies the same adaptive mitigation 
measures that would be employed if burrowing owls had been identified on the Project 
site.  
 
If any burrowing owls are found to occupy the site during pre-construction surveys, the 
actions described in MM-14 (as revised) shall be implemented (see Biological Letter 
Report). These measures include the following: (1) pre-construction surveys, (2) 
avoidance of grading and construction within buffer areas of burrowing owl during the 
breeding season, (3) development of a Burrowing Owl Mitigation and Monitoring Plan 
that is approved by the County and CDFW that includes protection in place, 
avoidance, passive relocation, and other measures to ensure protection of burrowing 
owl through construction and during the operations and maintenance phases of the 
Project. 

A23 The single burrowing owl that was observed from the project site was seen by a 
project manager unfamiliar with the area during a site visit, and, therefore, the 
individual burrowing owl could not be positively located or identified. No burrowing 
owls were observed during wildlife surveys, as described in Section 1.3.4 of the BRR. 
Further, the individual owl was observed off-site on BLM lands, not on the Project site.  
 
The project site is not located near known breeding records or winter records for 
burrowing owl (see page 8 of Biological Letter Report). The project site is low in 
vegetative structure. Potential prey species for the burrowing owl in this area includes 
white-tailed antelope squirrel (Ammospermophilus leucurus) and kangaroo rat species 
(Dipodomys sp.), as well as lizards and other small prey species. Unitt (2004) notes 
that round-tailed ground squirrels (Spermophilus (Xerospermophilus) tereticaudus) 
probably provide burrowing owl’s burrows in the Borrego Valley. No round-tailed 
ground squirrels were observed during the surveys and burrows overall were low 
based on the observations made during the flat-tailed horned lizard surveys. The 
project site and immediately surrounding areas are not known to support breeding 
pairs of burrowing owl. 
 
Overall, the project site is relatively poor quality compared to their preferred habitats 
which have more grass or low-growing shrub diversity, potential prey base, and 
available burrows.     
 
The County has included all available biological information to allow for meaningful 
evaluation by the public.  And, as noted in response to comment A22 above, the 
potential for burrowing owl to occur on or near the site has been acknowledged and 
appropriate avoidance and mitigation measures have been applied. 

A24 See response to comment A22.  

A25 The comment cites CDFW’s opinion as to whether the discovery of a burrowing owl 
after a CEQA document has been adopted should mean the CEQA document is 
recirculated for public review.  CEQA Guidelines provide sufficient guidance as to 
when a CEQA document needs to be recirculated (§15073.5) or new environmental 
review is necessary (§15162) ; and the County always adheres to these guidelines. In 
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this case, burrowing owl surveys were conducted to determine whether burrowing 
owls occupy the Project site and to assess the suitability of the Project site as 
burrowing owl habitat.  See also responses to comments A22-A23.   

A26 See responses to comments A22-A24. 

A27 Comment acknowledged.  The intent of the California Desert Native Plants Act 
(CDNPA) is to prevent unlawful harvesting on both public and privately-owned lands.  
The CDNPA does not prohibit a private landowner from lawfully clearing his/her land 
in the course of developing a project.  See Cal. Fish & Game Code § 80117(c). Even if 
a plant species protected by the CDNPA occurred onsite, the CDNPA would not apply 
to the Project because the applicant will not offer those plants for sale or transport 
them offsite.  Accordingly, no mechanism to ensure compliance with the CDNPA is 
necessary. 

A28 The BRR determined that the Swainson’s hawk has the potential to forage at the 
Project site based on its migration patterns, and concluded that the Project would 
impact 330.3 acres of suitable habitat. (BRR, at pages 2-11.) 
 
As the comment notes, the BRR defines “vicinity” as a record in the CNDDB 
associated with the Borrego Mountain SE 7.5-minute topographical quadrangle. As 
described in Section 1.3.1 of the BRR, multiple resources were used to review 
available records and regional information, including the USFWS occurrence data 
(USFWS 2012), CNDDB, and the San Diego Bird Atlas (Unitt 2004), as well as 
Dudek’s wildlife biologists’ knowledge of the region. Therefore, the statement that the 
Swainson’s hawk is “not recorded in the vicinity” is just one piece of information 
provided for this species. 
  
As noted in the BRR, Swainson’s hawk has potential to migrate through the area 
during its annual migration. Dudek reviewed the San Diego Bird Atlas for additional 
information regarding Swainson’s hawk use near the project site. Additional 
information from the Borrego Valley Hawkwatch is provided in the Response to 
Comments Biological Letter Report. While no project-specific bird use surveys have 
been conducted for the Ocotillo Solar project, the project site is located west of the 
Borrego Valley migration corridor where detailed observations of these birds have 
been taken during their peak migration months in the region (February to April) 
(Hopkins 2013). Since 2004, during the month of March observers have seen an 
average of 3,172 Swainson’s hawks per year and an average of 4,489 Swainson’s 
hawks per year over the last 3 years (Hopkins 2013). The USFWS has developed 
land based guidelines for renewable energy projects that are specific to wind type 
energy sources. Solar farms are not treated similarly, and are analogous to a low-
intensity industrial project. Therefore, additional information regarding the specific 
estimate of Swainson’s hawks migrating over the project site is not required in order to 
establish a baseline and analyze potential impacts to Swainson’s hawk. Further, the 
BRR states that Swainson’s hawk likely migrates through the area based on the 
studies conducted at Anza-Borrego Desert State Park (see Appendix D, at page D-9). 
Additionally, the number of Swainson’s hawks migrating through the area does not 
change the impacts analysis for Swainson’s hawk, which concludes that there are no 
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impacts to listed species in accordance with the County’s Guideline 4.1.A; and that the 
impacts to foraging habitat for raptors is a significant impact per County Guideline 
4.1.F (see BRR at page 3-7). The Initial Study found this to be a significant impact. 
Mitigation provided for impacts to foraging habitat are through on-site and off-site 
open space preservation at a 1:1 ratio.  See Initial Study at 18-19; and BRR, at 3-15 
and 3-26.  
 
Overall, the information provided to the County by Dudek, as well as County 
biologists’ own knowledge of Swainson’s hawks in San Diego County, was adequate 
to disclose, analyze, and mitigate Project impacts to Swainson’s hawk.   

A29 Section 1.3.3 of the BRR (see page 1-10) describes the methods used for mapping 
the vegetation communities on the project site, which included mapping all vegetation 
communities in the field and within 100 feet of the project boundary, as required per 
the County guidelines (County 2010a).Section 1.4.2 of the BRR (see page 1-18) 
describes the resources used to establish which vegetation communities are 
considered special-status: “The status of vegetation communities in the Project area 
was determined using Holland (1986), as modified by Oberbauer (2008), and the 
County’s Guidelines for Determining Significance and Report Format and Content 
Requirements (2010a).”  
 
Contrary to the commenter’s statement that the special-status vegetation communities 
are not identified in the BRR, Section 1.4.3 of the BRR, on page 1-18 specifically 
states, “Sonoran creosote bush scrub is considered special-status based on mitigation 
recommendations of the County (2010b).” In Section 1.4.3.1, at the end of the 
paragraph, it states, “Sonoran wash scrub is considered special-status based on 
mitigation recommendations of the County (2010b).” In Section 1.4.3.2, at the end of 
the paragraph, it states, “Developed land has very little ecological importance and is 
not considered a special-status community.”  
 
The comment asserts that several “sensitive” vegetation communities not disclosed in 
the IS/MND may be present onsite.  First, the vegetation communities referenced by 
the commenter are not in conformance with the County’s vegetation classification 
system.  County guidelines state that vegetation communities shall reference the 
“modified Holland code classification system as modified by Oberbauer . . . .“ (County 
2010a).  Second, none of the vegetation communities mentioned by the commenter 
occur on site due to lack of sufficient cover and species within those communities.  
Third, the Google Earth imagery provided by the commenter is outside of the project 
boundary; specifically, the commenter provides Figure 2, a “large-scale image of the 
Project site”, which is in fact a view of an area northwest of the Project site.  
Regardless, based on ground-level surveys that were field-checked by County staff, 
the BRR confirms that these “dark circles of vegetation” that “appear to be mesquite 
bosques” do not occur on site.   Finally, the commenter does not appear to have any 
personal knowledge of the project site. 

A30 With respect to Lucy’s warbler, the BRR states: “There is some suitable habitat in 
scattered palo verde trees and mesquite in the Sonoran Desert wash vegetation 
community, and this species has moderate potential to nest on site.” BRR, at 1-29. 
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Based on this statement, the commenter asserts that focused surveys should be 
conducted for Lucy’s warbler to determine if it actually nests on the Project site.  
 
Only one mesquite was observed on site and a few palo verdes. While it is unlikely 
that this species nests on site due to the lack of dense mesquite bosques it prefers, 
and the project site is outside of its known breeding areas, the BRR takes a 
conservative approach and does not discount the possibility of it occurring on site. The 
Lucy’s warbler is not a listed species and there are no state or federally developed 
survey protocols for the species.  Instead, it is typical for anecdotal detections and 
habitat assessments to form the basis of presence on a site.  No Lucy’s warbler were 
detected during surveys of the Project site.  BRR, at 1-29.  Accordingly, the County 
concurred that focused surveys for this species are not required. 

A31 See responses to comments A13 through A30 refuting the commenter’s assertion that 
the MND failed to properly establish the environmental baseline.  

A32 
 

Condition 24 provides measures to reduce particulate emissions during project 
construction.  Under Condition 24, water would be applied during grading / grubbing 
activities to all disturbed areas at least two times daily, and a soil binding agent 
approved for dust suppression would be used to reduce dust.  Furthermore, water and 
a soil binding agent would also be applied to all onsite roadways.  All construction 
related traffic speeds would be below 15 miles per hour.  
 
Per the Exhibit 2, p.4 citation, Mr. Hagemann states that sandstorms and dust storms 
indicate “the need to aggressively mitigate construction emissions from the Project.”  
Contrary to the commenter’s suggestion, however, construction will not proceed 
during dust storms and sandstorms. The project would be conditioned to terminate 
grading during winds exceeding 25 miles per hour.  

A33 See response to comment A32.  Watering twice daily and using magnesium chloride 
(or other County-approved dust suppression additives) is an accepted mitigation 
measure to reduce particulate matter emissions within the County of San Diego, and 
has an average reduction in emissions from between 34% to 68% (CEQA Air Quality 
Handbook, South Coast Air Quality Management District (SCAQMD)). The URBEMIS 
model default setting for this mitigation measure estimates emissions would be 
reduced by as much as 55%; however, the County of San Diego recommended 
modifying this setting to 51% to be conservative, which is the figure used for the 
Project.  
 
Based on conversations with grading construction firms, in areas with desert climates 
like the Project site, watering is done to help increase the moisture content of the soil 
to help not only with dust control, but also to loosen the soil to make it easier to grade. 
With this additional watering it is even more reasonable to conclude that this mitigation 
measure will reduce dust emissions by 51%.   
 
To address the concerns addressed by the commenter, Ldn Consulting re-ran the 
models using an efficiency reduction of only 34% which is the low end of the reduction 
range reported by SCAQMD. The results of this analysis are provided in the Air 
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Quality Comment Review letter dated August 5, 2013, prepared by Ldn Consulting, 
attached to these Responses to Comments. As documented in Table 1 below, fugitive 
dust emissions were still found to be less than significant by the County of San Diego 
even assuming a particulate matter emissions reduction of only 34%.  
 
See Response to Comment A40 for additional information. 
 

Table 1: Mitigated Emissions Using a 34% Wetting Control Efficiency 

Year ROG NOx CO SO2
PM10 

(Dust)

PM10 
(Exha
ust)

PM10 
(Total)

PM2.5 
(Dust) 

PM2.5 
(Exhau

st) 

PM2.5 
(Total)

2013 
(lb/day) 

Unmitigat
ed 

17.69 159.37 106.84 0.13 782.70 7.10 789.80 163.53 6.53 170.06

2013 
(lb/day) 

Mitigated 
17.69 159.37 106.84 0.13 81.48 7.10 88.58 17.09 6.53 23.62

Significa
nce 

Threshol
d (lb/day) 

75 250 550 250 - - 100 - - 55 

SDAPCD 
Impact? 

No No No No - - No - - No 
 

A34 Contrary to the commenter’s assertion, the Project estimate that solar panels would 
be washed four times per year is a conservative estimate that was based on prior 
experience within a desert setting, where sandstorms and dust storms are prevalent. 
Accordingly, washing panels at a frequency greater than four times per year would not 
be expected. 
 
As stated in the Project Description, estimated water demand for Project operation is 
approximately 1.95 to 2.91 acre-feet per year (AF/YR). This amount has been 
calculated based upon water use demands of similar projects located within a desert 
environment where sandstorms and dust storms naturally occur and is considered to 
be a conservative estimate.  It is not anticipated that additional washing of the panels 
will be required. The Project will be conditioned by the County for use of a maximum 
of 2.91 AF/year (worst-case scenario of the four solar technologies) for 
operation/maintenance to ensure that project water use does not adversely affect local 
water supplies. Further, water used to wash the panels will infiltrate into the ground 
surface and will not cause impacts on storm water or drainage patterns. As applicable, 
storm water runoff and treatment would be adequately handled through the 
implementation of onsite best management practices (BMPs) and/or other design 
measures and would not result in or require significant changes to existing offsite 
storm drain facilities. 

A35 Particulate matter emissions are not expected to aggravate operational conditions at 
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the Project site because the Ocotillo Wells State Vehicular Recreation Area 
(OWSVRA) is located several miles from the Project site. Furthermore, the comment 
provides no evidence that particulate matter emissions from the OWSVRA are 
expected to impact pollutant concentrations at the Project site. It should be noted: 
Low-level particles such as those generated at the OWSVRA are likely to deposit to 
the ground, horizontally impact on nearby obstructions, or rapidly disperse within a 
short distance from the point of emissions. For instance, it was found that rapid 
attenuation of PM10 concentrations was noticed downwind of unpaved roads. It was 
found that approximately 90% of the PM10 was attenuated within only 50 meters from 
the roadside (Source: Reconciling Urban Fugitive Dust Emissions Inventory and 
Ambient Source Contribution Estimates: Summary of Current Knowledge and Needed 
Research – May 2000). Therefore, impacts from the OWSVRA are not expected. 
 
See also response to comment A60 for a response regarding the cumulative air 
quality analysis. 

A36 The County does not agree with this comment.  Please see responses to comments 
A32-A35 for responses to the  assertion that the analysis of particulate emissions is 
inadequate and speculative. 

A37 The applicant currently owns the entire Project site, and has owned and controlled all 
access to the majority of the Project site for approximately 50 years.  The applicant 
has substantiated that no mines, industrial contamination, debris, illegal drug 
manufacturing, or other activities that could generate hazardous materials have 
occurred on the Project site. The applicant asserts that regular inspections of the 
property have revealed no such illicit uses.  For the small portion of the Project site 
that the applicant recently purchased, a Phase I ESA was prepared prior to purchase, 
which revealed no Recognized Environmental Conditions (RECs). 
 
Furthermore, the Initial Study explains that a search was performed in a number of 
databases that list properties where a hazardous material release has occurred, and 
that the Project site “is not included in any of the following lists or databases:  the 
State of California Hazardous Waste and Substances sites list compiled pursuant to 
Government Code Section 65962.5., the San Diego County Hazardous Materials 
Establishment database, the San Diego County DEH Site Assessment and Mitigation 
(SAM) Case Listing, the Department of Toxic Substances Control (DTSC) Site 
Mitigation and Brownfields Reuse Program Database (“CalSites” Envirostor 
Database), the Resource Conservation and Recovery Information System (RCRIS) 
listing, the EPA’s Superfund CERCLIS database or the EPA’s National Priorities List 
(NPL).” Initial Study, at 32.   
 
Accordingly, the commenter is mistaken that the Initial Study lacks sufficient evidence 
to conclude that the Project will have no impact with respect to creating a significant 
hazard to public health or the environment because of the applicant’s long ownership 
of the property, the negative results in the database search, and the lack of any 
evidence of hazardous materials contamination at the Project site.  
 
Nevertheless, a Phase I Environmental Assessment (Phase I ESA) was completed for 
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the project site (see Ninyo & Moore, August 16, 2013). The Phase I ESA concluded: 
“[w]e have performed a Phase I ESA, in conformance with the scope and limitations of 
the ASTM Practice E/1527-05, of the property (APNs 253-390-57-00 and -58-00) 
located at Split Mountain Road, Borrego Springs, California . . . [t]his assessment has 
revealed no evidence of recognized environmental conditions (RECs) in connection 
with the site.”  (Phase I ESA at 16-17). 

A38 The County does not agree that substantial evidence has been provided in support of 
a fair argument.  County staff has carefully evaluated potential impacts and included 
mitigation and avoidance measures to ensure that potentially significant impacts from 
the Project remain less than significant as described in the Initial Study in sections III. 
Air Quality, IV. Biological Resources, and IX. Hydrology and Water Quality.  
Therefore, an EIR is not required.  
 
See also responses to comments A-39 to A-40 (Air Quality); A-41 (Hydrology and 
Water Quality); and A-42 to A-54 (Biological Resources). 

A39 The County does not agree with this comment.  The Project’s construction PM10 and 
PM2.5 emissions will not be significant after appropriate mitigation as demonstrated in 
the MND.   

A40 See Response to Comment A33.  Contrary to the commenter’s assertion, even if 
particulate emissions reduction from watering disturbed areas and roadways is only 
34%, the Project’s air quality impacts would still be less than significant.  (Air Quality 
Comment Review letter). 
 
Using an average emissions reduction of 51% is not arbitrary, but rather is an industry 
standard within the County and other jurisdictions. This is largely due to the fact that 
County requires the site to be thoroughly wet each time per the grading ordinance. 
Also, the contractor would be required to add a County-approved dust suppressant 
such as magnesium chloride or other County-approved additive to unpaved roadways 
that further reduces particles from becoming airborne. This mitigation strategy is used 
to increase the effectiveness of wetting the materials and stabilizing inactive areas. As 
mentioned though, for purposes of demonstration, even assuming the lowest 
emissions reduction percentage, no significant air quality impact would occur. 
 
It was shown within the Air Quality assessment that the mitigation measures required 
would adequately reduce emissions to levels below significance. Mitigation methods 
to reduce impacts are shown within the URBEMIS model in the Project’s Air Quality 
report.  Actual construction operations would also be periodically monitored by the 
SDAPCD. As part of the grading operations, the Project would be required to follow all 
SDAPCD Rules, including standards 1 and 2 within Rule 55, which states no visible 
dust plumes will be allowed for more than 3 minutes within a 60 minute period and 
Track-Out/Carry-Out emissions will be minimized such that track-out dust is 
sufficiently removed. Requirements of Rule 55 are independent of required mitigation 
measures identified within the MND / IS. Any additional mitigation requirements from 
the SDAPCD or from Project best management practices (BMPs) would further 
reduce PM emissions, but are not considered in the MND / IS in order to analyze a 
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worst-case scenario under CEQA.  
 
Finally, the commenter is incorrect that the MND fails to specify the type of dust 
suppression additives to be used in conjunction with watering.  The MND requires the 
Applicant to use magnesium chloride, unless the County approves the use of a 
different dust suppression additive.   Magnesium chloride is an approved additive 
derived from sea water. Application rates would be applied per manufacture 
recommendations limiting biological impacts to a minimum.  
 
Mitigation measures beyond those identified within the report were not included within 
the air quality models. Should additional “Best Management Practice” measures be 
applied, additional reductions can be expected. 

A41 The County does not agree with this comment.  All Project impacts to ephemeral 
washes under the jurisdiction of the U.S. and state are described, properly assessed 
and mitigation requirements are described in the BRR and MND / Initial Study.  A map 
showing the drainage areas that would be affected is included as Figure 6 in the BRR 
(at 2-3).  Impacts to the drainages from grading and construction, including placement 
of fill, road construction, and foundations for panel support, as well as all activities that 
could lead to degradation to state and federal jurisdictional waters are described in 
Section 4.2.2 (at 4-4) and 5.2.1 (at 5-1) of the BRR.   
 
Mitigation measure MM-15 of the BRR describes the permit process required to 
mitigate for these impacts. The MND has been revised to include mitigation measure 
2(A)(3) which requires permits through the U.S. Army Corps of Engineers (ACOE), 
California Department of Fish and Wildlife (CDFW), and a water quality certification 
from the Colorado River Basin Region of California Regional Water Quality Control 
Board (RWQCB). When the project obtains its Clean Water Act Section 404 permit, a 
complementary Clean Water Act Section 401 certification will be obtained from the 
RWQCB. That 401 water quality certification will include information on the discharges 
of sediment during construction, mitigation measures, and a discussion of the 
potential for construction of the Project to cause/contribute to an exceedance of 
surface water standards. 
 
The commenter references the Porter-Cologne Act, waters of the state, and whether 
the project requires a waste discharge requirement (WDR). As stated in the State 
Water Resources Control Board Water Quality Order Number 2004-0004, “To the 
extent they are determined to fall within federal jurisdiction, it is likely that the SWRCB 
and RWQCBs will continue to regulate dredged or fill discharges primarily through 
their authority under section 401 of the CWA. Therefore, these General WDRs do not 
apply to discharges to federal waters that are subject to sections 401 and 404 of the 
CWA.” 
(http://www.waterboards.ca.gov/board_decisions/adopted_orders/water_quality/2004/
wqo/wqo2004-0004.pdf) 
 
Because these waters are considered both waters of the U.S. and the state, a 401 
certification will be obtained, instead of a WDR. 
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Conformance with the Water Quality Control Plan for the Colorado River Basin 
(Region 7) is done through the Section 401 process, including the completion and 
conformance to conditions stated in the Colorado River Basin’s Section 401 Water 
Quality Certification Application Form.  

A42 The IS/MND discloses impacts to suitable habitat for flat-tailed horned lizard (at 20-
21). 
 
The BRR analyzes impacts to County Group 1 species, including flat-tailed horned 
lizard, per the County’s Significance Criteria listed in 4.1 “Special Status Species” 
(County 2010b) (BRR, at 3-4 through 3-5). The analysis of loss of habitat and loss of 
individuals is in accordance with criterion 4.1(B) (County 2010b), and sufficiently 
discloses direct impacts to the flat-tailed horned lizard. 
 
Contrary to the commenter’s assertion that indirect impacts were not addressed, 
indirect impacts to flat-tailed horned lizard are described in Sections 2.3.3 and 2.3.4 
(BRR, at 2-13 through 2-15) and the significance is analyzed in Section 3.2.8.2 (BRR, 
at 3-8 through 3-9).  The commenter references several documents, including a study 
by Barrows and Rottenberry (2006), which studied edge effects on flat-tailed horned 
lizards in the Coachella Valley. The study explored three potential causal hypotheses 
to explain the edge effects on flat-tailed horned lizards: 1) invasive exotic ants; 2) road 
avoidance and road associated mortality; and 3) enhanced predation from avian 
species. The Biological Letter Report provides specific responses to these concerns, 
which will not occur in connection with the project.  First, invasive exotic ants are not 
expected to be an issue based on the arid environment, distance from urban/suburban 
environments from the Project site, and the lack of any landscaping planned as part of 
the project.  Second, the road avoidance and road-associated mortality was 
associated with wider paved roads, which do not occur on the Project site, and 
potential mortality is mitigated through MM-2 (BRR at 3-13 and 3-14), which requires 
reduced speeds on all roads and rights of way accessing construction sites.  Third, 
enhanced predation from avian species is described in Section 2.3.4 (BRR, at 2-13 
through 2-15) and is mitigated through MM-2, which describes species trash 
requirements to minimize attracting and supporting populations of species that do not 
naturally occur there.  
 
Additional potential indirect impacts are also described in the BRR in the sections 
described above, including habitat fragmentation, increased human activity, and 
altered fire regime and hydrology. To summarize, the BRR does provide an 
description and analysis of indirect impacts to flat-tailed horned lizard, and provides a 
suite of mitigation measures for these potential impacts. 
 
Mitigation measures were prepared in accordance with the County’s Report and 
Format Guidelines Mitigation Measures and Design Considerations and Attachment D 
– Typical Mitigation Measures (County 2010a). Even though flat-tailed horned lizard 
was not found throughout the project site or proposed impact area, mitigation for flat-
tailed horned lizard includes all impacts to native habitat. Additional mitigation 
measures provided in the BRR and MND that are consistent with the County’s 
guidelines include monitoring, breeding season avoidance, obtaining federal and state 
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permits, restrictions on lighting and noise, and preparation of a resource management 
plan.  Furthermore, the mitigation measures also include measures from the County’s 
Conditions of Approval Manual.   
 
Although the commenter does not recognize the Imperial County mitigation parcel, it is 
viable and the preferred mitigation option which provides suitable habitat similar to the 
project site. Its location adjacent to the project site and Anza-Borrego Desert State 
Park make any translocation measures feasible. Specifically, the off-site mitigation site 
meets the criteria described in Attachment D of the County’s Report and Format 
Guideline’s (County 2010a), which state that off-site mitigation must be “the same 
habitat type and/or comparable in biological function; to the extent feasible, must be 
located in the same ecoregion as the proposed project”; and “the land must have 
equal or greater habitat value as the impacted resource, high or very high habitat 
value, and long-term viability”. The Imperial County parcel meets all of those criteria. 
 
In addition, the letter report demonstrates how the Project does not conflict with the 
goals of the Flat-tailed Horned Lizard Rangewide Management Strategy (Flat-tailed 
Horned Lizard Interagency Coordinating Committee 2003). 
 
The preservation of a large, contiguous block of suitable habitat for flat-tailed horned 
lizard indeed is appropriate and adequate mitigation to compensate for habitat loss.  

A43 See response to comment A22.   
 
The BRR concludes that although a burrowing owl was observed once on an adjacent 
parcel, no burrowing owls have ever been observed on the Project site.  Biological 
Letter Report at 8; BRR, at 3-9.  Accordingly, although the Project site is not occupied 
burrowing owl territory, mitigation to avoid the potential for take was provided to 
ensure that no burrowing owl would be inadvertently impacted.   
 
The commenter relies on the CDFG Staff Report to assert that Condition 8, Burrowing 
Owl Pre Grading Survey mitigation measure, is insufficient to avoid and minimize take 
of burrowing owls.  The CDFG Staff Report is not binding on the County.  In fact, the 
County has developed its own burrowing owl mitigation measures, as contained in the 
County of San Diego Report Format and Content Requirements, Biological 
Resources, Attachment A, “Strategy for Mitigating Impacts to Burrowing Owls in the 
Unincorporated County.” 
 
The commenter incorrectly describes the CDFG Staff Report when he asserts that it 
“recommends an initial preconstruction survey within the 14 days prior to ground 
disturbance.”  In fact, the Staff Report recommends the opposite, calling for “an initial 
take avoidance survey no less than 14 days prior to initiating ground disturbance 
activities . . . .”  CDFG Staff Report, at 29 (emphasis added).  This recommendation 
indicates that it would be appropriate to do a burrowing owl survey no sooner than 14 
days prior to initiating ground disturbance activities, and does not express an opinion 
as to whether a survey conducted within 30 days of ground disturbance would be 
inappropriate.   
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Furthermore, the commenter is also incorrect that the CDFG Staff Report 
recommends a final survey within 24 hours prior to ground disturbance.  To the 
contrary, the CDFG Staff Report indicates that such a survey would only be 
recommended in the event that “[t]ime lapses between project activities” occur, raising 
the possibility of re-colonization after the initial ground disturbing activities are 
completed.  CDFG Staff Report, at 30.  Accordingly, the pre-construction survey 
mitigation provided in the MND does not conflict with the Staff Report and CDFW’s 
recommendations. 
 
With respect to the need to do additional focused surveys to identify whether 
burrowing owls may occur on the Project site, see response to comment A22 and 
A23. 
 
Contrary to the commenter’s assertion, the 300-foot buffer around any occupied 
burrow established by Condition 8 does not conflict with the CDFG Staff Report’s 
recommendations for three reasons.  First, the Staff Report itself recognizes “a need 
to standardize management and disturbance mitigation guidelines.”  CDFG Staff 
Report, at 9.  Condition 8 does exactly that.  Second, the default buffer values 
described in the CDFG Staff Report apply to nesting sites, not simply to occupied 
burrows.  Id. at 9.  Finally, the CDFG Staff Report ultimately recognizes that the 
degree of buffer established is up to local resource managers. “Based on existing 
vegetation, human development, and land uses in an area, resource managers may 
decide to allow human development or resource extraction closer to these area/sites 
than recommended above.”  Id. at 9.  By challenging the 300-foot buffer established 
by Condition 8, the commenter is essentially challenging the County’s Burrowing Owl 
Strategy, adopted in September 2010.   
 
The County’s Burrowing Owl Pre-Grading Survey specifically references the 
Burrowing Owl Strategy in the measures taken if burrowing owls are found on site 
during pre-construction surveys.  These requirements have been included in the MND, 
Condition 8:  
 

“If owls are present, based on Section 3.4.1.2 of the Burrowing Owl Strategy, the 
following shall be required: 

h. If the owl is using a burrow on the site and it is not the breeding season, the owl 
may be evicted as described in section 4.5.4 of the Burrowing Owl Strategy 
after a qualified burrowing owl biologist has ensured, by using a fiber optic 
camera or other appropriate device that no eggs or young are in the burrow. 
Eviction requires written concurrence from the USFWS and CDFW prior to 
implementation.” 

 
MND, at 13-14 (emphasis added).   
 
Additionally, MM-14 in the BRR has been revised to include additional language 
regarding the Burrowing Owl Mitigation and Management Plan (prepared in 
accordance with the CDFG Staff Report) specifications, which includes: 

• Setbacks, consistent with the existing conditions described in MM-8; 
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• A description of shelter in place and its purpose to minimize impacts to 
burrowing owl while allowing existing burrows to remain intact; 

• A plan for excavation of inactive burrowing owl burrows, as appropriate; 
• A passive relocation plan; 
• Additional measures to ensure protection of burrowing owl through construction 

and during operation and maintenance phases of the project; and 
• On-site and off-site mitigation plan for impacts to burrowing owl (if they occur). 
 

The CDFG Staff Report states that “eviction of burrowing owls is a potentially 
significant impact under CEQA.”  Eviction of burrowing owls is not specified in the 
BRR, and the MND language simply states, “The written and signed pre-grading 
survey report must follow within 14 days of the survey or burrowing owl eviction… .” 
MND at 12.  However, the measure goes on to provide specific measures for 
burrowing owls if they are found : “If the owl is using a burrow on the site and it is not 
the breeding season, the owl may be evicted as described in section 4.5.4 of the 
Burrowing Owl Strategy . . . .” MND at 13 (emphasis added). While the project does 
not anticipate the need for eviction or passive relocation based on the lack of 
burrowing owl observations, it is an option under MM-14, and measure 2(9) of the 
MND. The existing language in the MND, as well as the requirements in MM-14 (BRR 
at 3-26, 3-27) demonstrate conformance with the Staff Report and require adequate 
surveys, monitoring, and mitigation to ensure there are no short-term or long-term loss 
of burrowing owls.  
 
The proposed on-site and off-site mitigation lands are described in MM-4 (BRR at 3-
15 through 3-17). As described in Response to Comment A37, the Imperial County 
parcel provides same habitat type and/or comparable in biological function as the 
Project site, and securing a large, undeveloped contiguous parcel benefits multiple 
species, including burrowing owl because it provides foraging and burrowing 
opportunities for this species. Therefore, these measures ensure there are no long-
term impacts associated with habitat loss and fragmentation. 

A44 The County does not agree with this comment. The Project would ensure adequate 
compensatory mitigation for the impacts to the flat-tailed horn lizard (FTHL), rare 
plants, and other sensitive biological resources. See responses to comments A45-
A47. 

A45 This comment outlines the mitigation options. It should be noted that appropriate 
mitigation may be proposed in Imperial County for impacts in San Diego County. 
Although the commenter does not recognize the Imperial County off-site mitigation, it 
is a viable and preferred mitigation option that provides suitable habitat similar to the 
Project site. Its location adjacent to the Project site, as well as the adjacency of the 
Anza-Borrego Desert State Park, make any translocation measures feasible. Both the 
mitigation site and the project are included in the planning area for the DRECP Interim 
Mitigation Strategy, affording comprehensive conservation planning on a 5-county 
basis.  The Imperial County mitigation parcel will be suitable for these species and 
other biological resources because the mitigation land selected is the same habitat 
types and will either have the potential to be or already be occupied by the sensitive 
biological resources or species 
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A46 Appendix E of the BRR (Evaluation of Off-Site Mitigation Parcels for the Ocotillo Wells 
Solar Project) includes a detailed comparison of the Project site’s biological resources 
with both the proposed Imperial County and San Diego County mitigation parcels. It 
compares the potential to occur for special-status plant and wildlife species that were 
analyzed in the BRR and Initial Study.   
 
Contrary to the commenter’s assertion, it analyzes species’ potential to occur using 
empirical data collected for the Yaqui Pass parcel.  It should be noted that species are 
generally not determined to be absent when they are not observed; rather, their 
potential to utilize habitat is still analyzed with respect to their known range and habitat 
preferences.  In this case, even where a wildlife species was not observed on the 
Yaqui Pass parcel, the species’ potential to occur was presented (similar to the BRR 
and Initial Study). Therefore, the County does not agree with the assumed conclusion 
in the comment: that none of the focal plant species and only the four wildlife species 
listed in Table 2 of the Appendix E to the BRR occur on the Yaqui Pass site.   

A47 As described in the BRR (at 2-11 and 2-12), County Group 1 or Species of Special 
Concern (SSC) species that have potential to occur either as residents, breeding, 
foraging, or fly over during migration include turkey vulture, golden eagle, burrowing 
owl, sharp-shinned hawk, long-eared owl, Swainson’s hawk, prairie falcon, Lucy’s 
warbler, and loggerhead shrike. Impact analysis and subsequent mitigation measures 
are based on their potential to occur on site during a particular stage of their 
phenology (e.g., nesting or wintering) and are based on the County’s guidelines for 
determining significance.  
 
As the commenter notes, the County Guidelines state that “species-based mitigation 
shall be provided for Group 1 animal species” and that several Group 1 animal 
species were documented on the project site. The BRR lists species-specific 
mitigation measures for flat-tailed horned lizard (MM-5 and MM-6), burrowing owl  
(MM-8 and MM-14); impacts to individual loggerhead shrikes and/or turkey vultures 
are mitigated through MM-8. The BRR includes several additional measures to avoid 
and minimize direct and indirect impacts to these species as well (refer to Section 3.4 
of the BRR for the complete species-specific mitigation measures). The MND provides 
mitigation measures 6 through 10 for wildlife species in Section 2(A). These measures 
meet the County’s requirements for wildlife mitigation because they are measures 
“above normal habitat mitigation” and “include preservation and management of the 
mitigation site, construction limitations during breeding season, and measures to 
minimize edge effects” (County 2010a). For plants, the County agreed that a habitat-
based mitigation ratio was acceptable to mitigate for impacts to potentially-occurring 
special-status plant species. The habitat preservation is discussed in MM-4 of the 
BRR. Additionally, the Imperial County mitigation parcel meets the County’s criteria for 
off-site mitigation because it is “the same habitat type and/or comparable in biological 
function; to the extent feasible, must be located in the same ecoregion as the 
proposed project; and “the land must have equal or greater habitat value as the 
impacted resource, high or very high habitat value, and long-term viability” (County 
2010a).  
 
Table 5 (BRR at 3-3 and 3-4) describes the impacts to suitable habitat for County List 
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A or B plant species with high potential to occur.  
 
Additionally, the Natural Community Conservation Program (NCCP), which includes 
both the project site and proposed mitigation areas, provides for variance from the 
rigid application of mitigation ratios.  While species-specific, in-kind mitigation may be 
appropriate in many circumstances, in the NCCP program, considerations such as 
preserve configuration, contiguity with adjacent preserve areas, buffers and edge 
effects, wildlife movement, narrow endemic protection and other habitat conservation 
planning factors are taken into account.  Furthermore, due to the preponderance of 
publically-owned land in the eastern half of San Diego County (~75%) the high quality 
of the baseline preserve derives from the fact that so much of the land in the area is 
public and the private land is frequently a working landscape like a cattle ranch.  
There is little human development of the scale to affect most species in the project 
area, and as the commenter’s own expert asserts, frequently a solar field may be 
recolonized.  Note that the NCCP preserve planning standard in San Diego County 
generally anticipates a 2:1 ratio between preserved and developed, a ratio that is 
already far exceeded by current conditions with or without the Project.  All of the 
mitigation options not only satisfy the County’s mitigation requirements, but also meet 
the conservation planning goals of the NCCP, such as contributing to the completion 
of a landscape-level, interconnected  matrix of preserved land designed to conserve a 
list of the most sensitive or otherwise important  species, both listed and unlisted. 
Also, see Response to Comment A41. 

A48 As the commenter notes, dead water birds have been found at solar facilities (see 
Biological Letter Report at 15-17).  The commenter’s assertion that water birds found 
dead “apparently because the solar panels reflect the sky, which the birds mistook for 
water” is speculative and cannot be analyzed. Further, there is currently insufficient 
research to assess the magnitude or likely risk associated with such events. 
 
In addition, as explained in the Biological Letter Report at 15-17, based on the Project 
site’s distance from large water bodies and agricultural areas, typical avian migration 
patterns, and lack of data to analyze these effects, glare and pseudo lake-effect are 
not expected to result in significant impacts to migrating or local avian species. 

A49 The Flat-tailed Horned Lizard Rangewide Management Strategy, 2003 Revision 
specifies the exact measures included in the MND for fencing (see Appendix 7, 
Fencing and Removal Survey Protocols, at 102). The MND incorporates the exact 
language from the Strategy. The commenter’s proposal that barbed wire not be 
installed along the lizard fence conflicts with the relevant provisions included in the 
conservation measures espoused in the Rangewide Management Strategy developed 
with the cooperation of California, Arizona, and Federal wildlife agencies. Additionally, 
sensitive species such as the bighorn sheep are not anticipated to occur within the 
project area, and barbed wire would not pose a risk of harm to avian species.  

A50 The MND requires the applicant to use magnesium chloride as a dust suppressant, 
unless the County approves the use of another dust suppression additive.  MND, 
Condition 24.  

Magnesium chloride is derived from seawater evaporation or from industrial 
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byproducts. These products stabilize the soil surface by absorbing moisture from the 
atmosphere.  The reference cited by the commenter documents that in a comparison 
of dust suppression additives, magnesium chloride “presented the lowest number of 
contaminants with concentrations greater than the control.”  U.S.E.P.A., Potential 
Environmental Impacts of Dust Suppressants, at 15.  Furthermore, while the 
commenter is correct that magnesium chloride “has been associated with the 
browning of trees along roadways and stunted vegetation growth in forestlands,” the 
commenter failed to include the report’s clarification that the “[e]ffects [of magnesium 
chloride] vary, because different plants have different tolerances.”  Id. at 16.  

Due to the arid desert environment, plants located on the Project site are typically 
known to have a higher tolerance of salts. Further, onsite vegetation will be removed 
within the solar field during the construction phase. Ongoing maintenance would 
involve maintaining any onsite vegetation that does grow back to a 6-inch stubble.   

For dust control purposes, a non-toxic, biodegradable, permeable soil-binding agent 
or permeable rock material would be applied to all disturbed or exposed surface areas 
as follows: (a) a permeable soil-binding agent suitable for both traffic and non-traffic 
areas shall be used. These agents shall be biodegradable, eco-safe, with liquid 
copolymers that stabilize and solidify soils or aggregates and facilitate dust 
suppression; or, (b) alternatively, a permeable rock material consisting of either river 
stone decomposed granite or gravel could be placed in a thin cover over all exposed 
surface area in-lieu of the binding agent referenced above.  

A51 Condition 30 does not require that the Project site be returned to its pre-development 
condition.  Rather, the intent of the condition is to prepare a Decommissioning Plan 
that ensures removal of the solar farm, and “conversion of the site back into a use that 
is compatible with the surrounding properties.”  MND, at 32.  The Ocotillo Wells Solar 
Project has an anticipated life of 25 years or more.  Accordingly, it is speculative to 
determine at this point in time what use would be “compatible with the surroundings 
properties,” and it is appropriate to provide the flexibility to the Director of County 
Planning and Development Services to determine what uses would be appropriate at 
that future point in time.  It should be noted that the Project is a utility scale energy 
generation facility with no expectation of anything being there, let alone sensitive or 
rare species. 
 
Erosion control measures comply with local and state regulations. 

A52 The comment identifies mitigation measures in the BRR that were absent from the 
MND. After review of these documents, it appears the commenter is alluding to MM-
10 and MM-12, in addition to the commenter’s explicit reference to BMPs in MM-2. 
These measures have been included as design elements and conditions of approval 
for the MUP and will be in the form of decision prepared for the Planning Commission. 

A53 As described in response to comment A32, there are no mesquite bosques on the 
Project site, nor are there any vegetation communities dominated by phreatophytes on 
the Project site. There are a few phreatophytes that are known to have deep root 
systems (see Biological Letter Report) for more details. Specifically, phreatophytes 
found on the project site that are known to have a deep tap root include honey 
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mesquite desert ironwood, and palo verde. While phreatophytes are both highly 
adapted to low groundwater tables in desert conditions, and can be affected by 
moderate groundwater decreases, the proposed project is not expected to have a high 
enough water demand to reduce the groundwater table that would adversely affect 
these species. 
 
Further, none of the phreatophytes that occur on site are considered special-status, as 
defined in Section 1.4.6 of the BRR, and impact analysis to individual phreatophytes 
are not required under CEQA. 

A54 As specified in MM-12 of the BRR, the weed control measures are consistent with the 
County of San Diego’s agricultural commission and in consultation with California Pest 
Control Advisors (PCA) and the California Invasive Plant Council (Cal-IPC). 
 
Please also see response to A52 above. The BRR’s weed control measures specified 
in MM-12, and incorporated into the project as design elements and a condition of 
approval, are consistent with the County of San Diego’s agricultural commission and 
were formed in consultation with California Pest Control Advisors (PCA) and the 
California Invasive Plant Council (Cal-IPC). 

A55 The comment addresses the legal standard of review under CEQA.  No response is 
necessary.  Please see response to comments A56-A66 addressing the commenter’s 
assertion that the County failed to consider the cumulative impact of the Project in 
connection with other related past, present, and future projects in the vicinity. 

A56 San Diego County CEQA Guidelines do not require the further delineation of past, 
present, and future projects beyond the name and project identification number.  It 
should be noted that since MND has been circulated, the proponents of the Split 
Mountain Solar have decided to forego completing the project. Subsequently, there 
are very few projects of any kind proceeding in the vicinity of the project area.  

A57 The geographic scope of the cumulative analysis meets County of San Diego 
requirements because the cumulative analysis sections in each of the individual 
technical reports for biological resources, cultural resources, groundwater resources, 
air quality, transportation, and noise defines and explains the rationale behind the 
scope of the cumulative impact analysis.  For example, in the Visual 
Resources/Aesthetics Analysis, the cumulative analysis is found on page 57 with 
geographic distances varying depending on topography. No cumulative analysis for 
groundwater resources was necessary or required by the county.  The site specific 
hydrogeologic assessment (Revised Preliminary Hydrogeologic Assessment, Ocotillo 
Wells Solar Project dated March 19, 2013) indicates that 1) the site has not been 
subject to groundwater level decline based on onsite measurements recorded in the 
mid-1980s and in 2011 and therefore has not likely been affected by other 
groundwater users in the area, 2) groundwater inflow to the site is expected to be 
much greater than the planned groundwater use that will be used to support 
operations and maintenance (O&M), and 3) groundwater drawdown calculations over 
the course of five years of pumping to support O & M show less than a foot of 
drawdown off-site. For noise, there are no cumulative impacts because no noise will 
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be above the County of San Diego thresholds at the property lines or either in 
operations or construction.  For biological resources, the analysis is found in Section 
6.3 and indicates a 5-mile radius, or roughly a circle of 50,000 acres; due to the dearth 
of nearby projects this area  is  larger than normally used. Also, generally the more 
sparsely developed an area, the wider the radius for cumulative analysis.  Traffic 
impacts did not rise to a level of significance and therefore no cumulative analysis was 
completed.  
 
Higher level cumulative studies are only typically required for a broader environmental 
analysis and are not completed for a technical study unless specific circumstances 
dictate otherwise, the County did not find that to be the case with this project thus a 
cumulative study was not needed or done.   
 
For the Air Quality study, “near vicinity” extends out five miles from the project site. 
The scope of a typical air quality study looks 830 meters out from a project, which is 
the point of the maximum plume of intensity for health risks, doubles that distance, 
and will then typically extend that to encompass the area included in a traffic study. A 
traffic study was not required for this project, so five miles was chosen in an excess of 
caution. 

A58 Contrary to the commenter’s assertion, the Initial Study accurately concludes that the 
project will not have any impacts that are individually limited, but cumulatively 
considerable, with mitigation incorporated.  IS, 57.  Although the commenter takes 
issue with some of the discussion in support of that finding, the comment does not 
identify any cumulative impact that it alleges is not mitigated below a less than 
significant level.     

A59 The County does not agree with this comment. See responses to comments A55-A58. 

A60 The County does not agree with this comment.  The County is required to evaluate 
potential cumulative impacts to environmental resources from other past, present, and 
probable future projects.  It is not required to assess potential impacts of similar 
project types (i.e., renewable energy projects) in Southern California.  There is no 
substantial evidence to suggest that another renewable energy project outside the 
vicinity of the proposed Project will result in incremental effects that would be 
considerable when combined with the Project’s potential impacts. 
 
See also response to comment A35 with regard to the projects potential cumulative 
impacts to the OWSVRA. The project’s cumulative analysis used a 5 mile radius for its 
review of potential discretionary permits. This radius yielded an additional 4 projects 
all located to the Northwest of the project site. Of the 4, the closest project that was 
found (Split Mountain MUP PV, Power Plant) is no longer a viable project.  The project 
is located approximately 5 miles from Ocotillo Wells and the OWSVRA. Any impacts 
this project has cannot be considered relevant to projects outside of that area.  

A61 The closest cumulatively considerable discretionary construction project is the 
Gramcko MUP, which is a minor deviation to an existing MUP over two (2) miles away 
from the Project. Based on the Project’s SCREEN3 modeling,  dated March 3, 2013, 



 
Responses to Comments on the Draft Mitigated Negative Declaration for 

Ocotillo Wells Solar, MUP12-004  
 

County of San Diego January 2014 
PDS2012-3300-12-004 

emissions from the Project would be greatest at the point of maximum exposure which 
is roughly 830 meters away or about ½ mile away. [Air Quality Assessment for the 
Ocotillo Wells Solar Project] Beyond this point, emissions further dilute into the 
existing ambient environment. Since the nearest cumulatively considerable 
construction project is over four times farther than the point of maximum exposure, the 
reasonably foreseeable project is not within a proximity considered relevant for 
cumulative analysis. (Air Quality Assessment for the Ocotillo Wells Solar Project) 
 
The existing Ocotillo Wells SVRA site is over three miles away from the Project which 
is over six times the distance as the point of maximum exposure. Taking into 
consideration that over 90% of the PM10 was attenuated within only 50m (see 
response to comment A35), it is reasonable to conclude that the project is outside any 
reasonable proximity to create cumulative impacts. (Air Quality Assessment for the 
Ocotillo Wells Solar Project) Also, the Project will not create significant traffic 
emissions nor add trips to intersections having classifications of LOS E or F.  Refer 
also to the Air Quality Report, dated March 3, 2013, prepared by Ldn Consulting, 
 
Furthermore, if the OWSVRA project is exceeding air quality thresholds it would be up 
to SDAPCD or ICAPCD (depending on where the impact occurs) to enforce 
compliance with corresponding district regulations. The Project would not generate 
direct impacts to operations or construction and is outside any cumulatively 
considerable boundaries as discussed in response to comment A61 so would 
therefore not generate any significant impacts.  
 
The Project is also outside any relevant proximity for cumulative air quality impacts to 
exist (see response to commentA61). The Project does not create any direct impacts 
to air quality and since it is outside a relevant proximity for incremental cumulative air 
quality mixing, no impacts exist.  
 
The analysis considered all reasonably foreseeable projects identified by the County 
of San Diego. A map showing general locations of these projects is attached to these 
responses.  As noted above, the Split Mountain Solar Project’s application has been 
withdrawn from the County.  See response to comment A56. 
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A62 The County does not agree with this comment.  County staff carefully evaluated the 
project’s potential effects, including effects to wildlife movement, in combination with 
other past, present, and probable future projects in the region.  To date, there has 
been no evidence in light of the whole record that a cumulatively considerable impact 
may result.   
 
The MND’s analysis of potential cumulative biological impacts is more than adequate 
for several reasons. First, the Project analyzes cumulative impacts under the County’s 
CEQA Guidelines for other projects within a 5-mile radius around the project site. The 
County’s Guidelines state that a study area must be defined in consultation with 
County staff. (County of San Diego Report Format and Content Requirements, 
Biological Resources, Section 3.3 (2010)). Because the Project site has relatively low 
diversity in environmental conditions (vegetation communities, soils, topography, etc.), 
a 5-mile radius cumulative study area was chosen because it represented similar 
environmental conditions. Based on this information, the area chosen was effective in 
analyzing the land use, species’ ranges, habitats, site conditions, topography, and 
natural history of species, per the County’s guidelines and meetings between County 
staff and the applicant. See also responses to comments A57 and A60. 

A63 Since the Split Mountain solar project is no longer proposed, the issues raised in the 
comment are no longer a concern and further response is not needed. 

A64 The County does not agree with this comment. See response to comment A62. 

A65 The County does not agree with this comment. See response to comment A58. 

A66 The County does not agree with this comment. The County’s cumulative impacts 
analysis includes all related past, present, and future projects near the Project site.  
See responses to comments A55-A65.  

A67 The County does not agree with this comment, as addressed in the responses to this 
letter. 
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