COUNTY OF SAN DIEGO

COUNTYWIDE REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD

REGULAR MEETING
July 16 2026, 10:00 A.M.
AT 1600 PACIFIC HIGHWAY, SAN DIEGO, ROOM 402A
AGENDA
Attendance by Virtual Meeting made available.
Zoom Link

Phone Option: 1-669-444-9171; Meeting ID: 87893548493; Passcode (if prompted): 135246

Request to Speak Instructions: Public comments on items on the agenda will be taken as each
item is considered. Each speaker is limited to two minutes. If in person, please indicate your
request to speak when the public comment period is called for the item you wish to speak on. If
virtual (Zoom), please indicate your request to speak by selecting "React" or "Reactions" on
your screen then select "Raise Hand" when the public comment period is called for the item you
wish to speak on. You will then be directed to unmute and speak on the item.

A.

B.

Call to Order

Roll Call/Statement (just cause) and/or Consideration of a Request to Participate Remotely
(emergency circumstances) pursuant to Assembly Bill 2449 by an Oversight Board
Member (if necessary and applicable)

. Pledge of Allegiance

Approval of Statement of Proceedings / Minutes of January 15, 2025 Regular Meeting

Formation of Consent Calendar — Under this item, the Oversight Board may place action
items under Section G on the consent calendar to be voted on in one motion.

Non-Agenda Public Communication: Members of the public may address the Oversight
Board at this time on subject matters within the Board’s jurisdiction, but not an item on
this agenda.

. Action Item(s)

1. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
A CONTRACT BETWEEN THE CITY OF SAN DIEGO ACTING IN ITS

Supporting documentation and attachments for items listed on this agenda can be viewed online at
http://www.sdcounty.ca.gov/community/san-diego-county-oversight-board.html or in the Office of

Economic Development & Government Affairs, 1600 Pacific Highway, Room 152, San Diego, CA 92101.

ASSISTANCE FOR THE DISABLED:

Agendas and records are available in alternative formats upon request. Contact the Office of Economic Development
& Government Affairs at (619) 531-5198 with questions or to request a disability-related accommodation. Individuals
requiring sign language interpreters should contact the Americans with Disabilities Coordinator at (619) 531-4908.
To the extent reasonably possible, requests for accommodation or assistance should be submitted at least 24 hours
in advance of the meeting so that arrangements may be made. An area in the front of the room is designated for
individuals requiring the use of wheelchair or other accessible devices.


https://sdcounty-ca-gov.zoom.us/j/87893548493?pwd=zCPKFWK4y8kHgQvBLrl0ODAyEFNpFe.1

CAPACITY AS THE SUCCESSOR AGENCY AND CIVIC SAN DIEGO FOR THE
B STREET PEDESTRIAN CORRIDOR PROJECT

H. Communications Received: “Offer to Purchase Ground Leased Fee Positions at the
Former NTC (Liberty Station)”, from Joe Haeussler, 2/26/2026.

I. Future Agenda Item(s):
1. August 20th, 2026 (tentative): City of Oceanside Successor Agency dissolution.
2. September 17th, 2026: Annual renewal of Oversight Board’s Special Liability
Insurance Policy (SLIP).
3. Future date to be determined: City of Carlsbad Successor Agency dissolution.

J. Set Future Meeting Date(s): August 20th, 2026 10:00 a.m., September 17, 2026 10:00
a.m., October 15", 2026 10:00 a.m.

K. Adjournment

Supporting documentation and attachments for items listed on this agenda can be viewed online at
http://www.sdcounty.ca.gov/community/san-diego-county-oversight-board.html _or in the Office of
Economic Development & Government Affairs, 1600 Pacific Highway, Room 152, San Diego, CA 92101.

ASSISTANCE FOR THE DISABLED:

Agendas and records are available in alternative formats upon request. Contact the Office of Economic Development
& Government Affairs at (619) 531-5198 with questions or to request a disability-related accommodation. Individuals
requiring sign language interpreters should contact the Americans with Disabilities Coordinator at (619) 531-4908.
To the extent reasonably possible, requests for accommodation or assistance should be submitted at least 24 hours
in advance of the meeting so that arrangements may be made. An area in the front of the room is designated for
individuals requiring the use of wheelchair or other accessible devices.



COUNTY OF SAN DIEGO
COUNTYWIDE REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD

REGULAR MEETING
January 15, 2026, 10:00 A.M.
AT 1600 PACIFIC HIGHWAY, SAN DIEGO, ROOM 302
MINUTES

A. Call to Order 10:00am

B. Roll Call/Statement (just cause) and/or Consideration of a Request to Participate Remotely
(emergency circumstances) pursuant to Assembly Bill 2449 by an Oversight Board
Member (if necessary and applicable)

PRESENT: Steve Lockett, Rebecca Jones, Jesse Robles, Scott Buxbaum, Daniel Troy,
Samuel Merrill, Corinne Wilson
ABSENT: None

C. Pledge of Allegiance

D. Approval of Statement of Proceedings / Minutes of November 20, 2025

On motion of Buxbaum and seconded by Jones, THE COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD approved the
minutes of November 20, 2025 Regular Meeting. Oversight Board staff did a roll call vote
of each OB member to indicate approval or non-approval. Motion passed.

AYES: Lockett, Jones, Robles, Buxbaum, Troy, Merrill, Wilson

E. Public Communication Speakers: Members of the public may address the Oversight Board
on subject matters within the Board’s jurisdiction, but not an item on this agenda.
Comments on items on the agenda will be taken as each item comes up. Each speaker is
limited to three minutes. No comments were received by the Board or were presented at
the meeting.

F. Consent Item(s): Under this item, the Oversight Board may place Consent Item(s) under
Section G’s Action Item(s) for further discussion and an individual vote of the item. The
remaining balance of Consent Item(s) will be voted on in one motion.

Supporting documentation and attachments for items listed on this agenda can be viewed online at
https://www.sandiegocounty.gov/content/sdc/community/successor-agency-oversight-board.html or in
the Office of Economic Development & Government Affairs, 1600 Pacific Highway, Room 152, San Diego, CA 92101.

ASSISTANCE FOR THE DISABLED:

Agendas and records are available in alternative formats upon request. Contact the Office of Economic Development
& Government Affairs at (619) 531-5198 with questions or to request a disability-related accommodation. Individuals
requiring sign language interpreters should contact the Americans with Disabilities Coordinator at (619) 531-4908.
To the extent reasonably possible, requests for accommodation or assistance should be submitted at least 24 hours
in advance of the meeting so that arrangements may be made. An area in the front of the room is designated for
individuals requiring the use of wheelchair or other accessible devices.



1. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR CARLSBAD REDEVELOPMENT
SUCCESSOR AGENCY FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.
Chair Buxbaum moved item to Section G Action Item(s) for further discussion.

2. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR SUCCESSOR AGENCY TO THE
REDEVELOPMENT AGENCY OF THE CITY OF CHULA VISTA FOR THE
PERIOD OF JULY 1, 2026 - JUNE 30, 2027.

3. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR SUCCESSOR AGENCY TO THE
COMMUNITY DEVELOPMENT AGENCY OF THE CITY OF CORONADO FOR
THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.

Chair Buxbaum moved item to Section G Action Item(s) for further discussion.

4. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED  OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR CITY OF EL CAJON SUCCESSOR AGENCY
FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.

5. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED  OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR THE SUCCESSOR AGENCY TO THE CITY
OF ESCONDIDO FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.

Supporting documentation and attachments for items listed on this agenda can be viewed online at
https://www.sandiegocounty.gov/content/sdc/community/successor-agency-oversight-board.html or in
the Office of Economic Development & Government Affairs, 1600 Pacific Highway, Room 152, San Diego, CA 92101.
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Agendas and records are available in alternative formats upon request. Contact the Office of Economic Development
& Government Affairs at (619) 531-5198 with questions or to request a disability-related accommodation. Individuals
requiring sign language interpreters should contact the Americans with Disabilities Coordinator at (619) 531-4908.
To the extent reasonably possible, requests for accommodation or assistance should be submitted at least 24 hours
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individuals requiring the use of wheelchair or other accessible devices.



6. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED  OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR THE SUCCESSOR AGENCY TO THE LA
MESA COMMUNITY REDEVELOPMENT AGENCY FOR THE PERIOD OF
JULY 1, 2026 - JUNE 30, 2027.

7. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED  OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR THE SUCCESSOR AGENCY TO THE
LEMON GROVE COMMUNITY DEVELOPMENT AGENCY FOR THE PERIOD
OF JULY 1, 2026 - JUNE 30, 2027.

8. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR SUCCESSOR AGENCY TO THE POWAY
REDEVELOPMENT AGENCY FOR THE PERIOD OF JULY 1, 2026 - JUNE 30,
2027.

Chair Buxbaum moved item to Section G Action Item(s) for further discussion.

9. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR CITY OF SAN DIEGO SUCCESSOR
AGENCY FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.

Chair Buxbaum moved item to Section G Action Item(s) for further discussion.

10. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED  OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR COUNTY OF SAN DIEGO SUCCESSOR
AGENCY FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.

Supporting documentation and attachments for items listed on this agenda can be viewed online at
https://www.sandiegocounty.gov/content/sdc/community/successor-agency-oversight-board.html or in
the Office of Economic Development & Government Affairs, 1600 Pacific Highway, Room 152, San Diego, CA 92101.

ASSISTANCE FOR THE DISABLED:

Agendas and records are available in alternative formats upon request. Contact the Office of Economic Development
& Government Affairs at (619) 531-5198 with questions or to request a disability-related accommodation. Individuals
requiring sign language interpreters should contact the Americans with Disabilities Coordinator at (619) 531-4908.
To the extent reasonably possible, requests for accommodation or assistance should be submitted at least 24 hours
in advance of the meeting so that arrangements may be made. An area in the front of the room is designated for
individuals requiring the use of wheelchair or other accessible devices.



11. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR THE CITY OF SAN MARCOS SUCCESSOR
AGENCY FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.

Chair Buxbaum moved item to Section G Action Item(s) for further discussion.

12. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED  OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR CDC SUCCESSOR AGENCY OF THE CITY
OF SANTEE FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.

13. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR SOLANA BEACH SUCCESSOR AGENCY
FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.

Chair Buxbaum moved item to Section G Action Item(s) for further discussion.

14. APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED OBLIGATION PAYMENT SCHEDULE AND
ADMINISTRATIVE BUDGET FOR SUCCESSOR AGENCY TO THE VISTA
REDEVELOPMENT AGENCY FOR THE PERIOD OF JULY 1, 2026 - JUNE 30,
2027.

Chair Buxbaum moved item to Section G Action Item(s) for further discussion.

On motion of Buxbaum and seconded by Lockett, THE COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD moved
Section F Consent Item(s): 1, 3, 8, 9, 11, 13, 14 to Section G Action Item(s) and
approved the remainder of Section F Consent Item(s): 2, 4, 5, 6, 7, 10, 12. Oversight
Board staff did aroll call vote of each OB member to indicate approval or non-approval.
Motion passed.
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AYES: Lockett, Jones, Robles, Buxbaum, Troy, Merrill, Wilson

G. Action Item(s)

1. (Moved from Section F) APPROVAL OF A RESOLUTION OF THE SAN DIEGO
COUNTYWIDE REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT
BOARD APPROVING THE RECOGNIZED OBLIGATION PAYMENT
SCHEDULE AND ADMINISTRATIVE BUDGET FOR CARLSBAD
REDEVELOPMENT SUCCESSOR AGENCY FOR THE PERIOD OF JULY 1, 2026
- JUNE 30, 2027.

Chair Buxbaum inquired if the Carlsbad Redevelopment Successor Agency had
previously submitted a Last & Final ROPS. Oversight Board staff explained that the
Carlsbad Redevelopment Successor Agency seemingly had no enforceable
obligations on their ROPS and that the Carlsbad Redevelopment Successor Agency
had indicated they’re working towards dissolution of the Carlsbad Redevelopment
Successor Agency.

On motion of Buxbaum and seconded by Troy, THE COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD approved the
RESOLUTION OF THE SAN DIEGO COUNTYWIDE REDEVELOPMENT
SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING THE RECOGNIZED
OBLIGATION PAYMENT SCHEDULE AND ADMINISTRATIVE BUDGET FOR
CARLSBAD REDEVELOPMENT SUCCESSOR AGENCY FOR THE PERIOD OF
JULY 1, 2026 - JUNE 30, 2027. Oversight Board staff did a roll call vote of each OB
member to indicate approval or non-approval. Motion passed.

AYES: Lockett, Jones, Robles, Buxbaum, Troy, Merrill, Wilson

3. (Moved from Section F) APPROVAL OF A RESOLUTION OF THE SAN DIEGO
COUNTYWIDE REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT
BOARD APPROVING THE RECOGNIZED OBLIGATION PAYMENT
SCHEDULE AND ADMINISTRATIVE BUDGET FOR SUCCESSOR AGENCY TO
THE COMMUNITY DEVELOPMENT AGENCY OF THE CITY OF CORONADO
FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.

Chair Buxbaum inquired about the Successor Agency to the Community
Development Agency of the City of Coronado’s proposed administrative fees by
indicating they were only allotted during one period instead of both periods available
and that the fees appeared excessive.
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The Countywide Redevelopment Successor Agency Oversight Board agreed to then
pause consideration of this item and return for consideration later in the meeting to
allow sufficient time for representative staff of the Successor Agency to the
Community Development Agency of the City of Coronado to join the meeting and
provide clarification.

This item was then continued following Item 11:

Chair Buxbaum again inquired about the Successor Agency to the Community
Development Agency of the City of Coronado’s proposed administrative fees by
indicating they were only allotted during one period instead of both periods available
and that the fees appeared excessive. Staff of the Successor Agency to the Community
Development Agency of the City of Coronado clarified that a single period allotment
of the fees has worked historically, and the higher amount of the fees correlates to
increased staff time and costs. Chair Buxbaum further inquired whether amounts on
the Recognized Obligation Payment Schedule would decrease and maturing over
time. Staff of the Successor Agency to the Community Development Agency of the
City of Coronado confirmed that the amounts would decrease and mature.

On motion of Buxbaum and seconded by Lockett, THE COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD approved the
RESOLUTION OF THE SAN DIEGO COUNTYWIDE REDEVELOPMENT
SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING THE RECOGNIZED
OBLIGATION PAYMENT SCHEDULE AND ADMINISTRATIVE BUDGET FOR
SUCCESSOR AGENCY TO THE COMMUNITY DEVELOPMENT AGENCY OF
THE CITY OF CORONADO FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.
Oversight Board staff did a roll call vote of each OB member to indicate approval or
non-approval. Motion passed.

AYES: Lockett, Jones, Robles, Buxbaum, Troy, Merrill, Wilson

8. (Moved from Section F) APPROVAL OF A RESOLUTION OF THE SAN DIEGO
COUNTYWIDE REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT
BOARD APPROVING THE RECOGNIZED OBLIGATION PAYMENT
SCHEDULE AND ADMINISTRATIVE BUDGET FOR SUCCESSOR AGENCY
TO THE POWAY REDEVELOPMENT AGENCY FOR THE PERIOD OF JULY 1,
2026 - JUNE 30, 2027.

Supporting documentation and attachments for items listed on this agenda can be viewed online at
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Chair Buxbaum inquired about the Successor Agency to the Poway Redevelopment
Agency’s proposed administrative fees by requesting a detailed breakdown.

The Countywide Redevelopment Successor Agency Oversight Board agreed to pause
consideration of this item and return for consideration later in the meeting to allow
sufficient time for representative staff of the Poway Redevelopment Agency to join
the meeting and provide clarification.

This item was then continued following Item 14:

Staff from the Successor Agency to the Poway Redevelopment Agency clarified
their proposed administrative fees in further detail.

On motion of Buxbaum and seconded by Jones, THE COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD approved the
RESOLUTION OF THE SAN DIEGO COUNTYWIDE REDEVELOPMENT
SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING THE RECOGNIZED
OBLIGATION PAYMENT SCHEDULE AND ADMINISTRATIVE BUDGET FOR
SUCCESSOR AGENCY TO THE POWAY REDEVELOPMENT AGENCY FOR
THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027. Oversight Board staft did a roll call
vote of each OB member to indicate approval or non-approval. Motion passed.

AYES: Lockett, Jones, Robles, Buxbaum, Troy, Merrill, Wilson

9. (Moved from Section F) APPROVAL OF A RESOLUTION OF THE SAN DIEGO
COUNTYWIDE REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT
BOARD APPROVING THE RECOGNIZED OBLIGATION PAYMENT
SCHEDULE AND ADMINISTRATIVE BUDGET FOR CITY OF SAN DIEGO
SUCCESSOR AGENCY FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.

Chair Buxbaum inquired about the City of San Diego Successor Agency’s line
items on their proposed ROPS that were either highlighted pink or had certain
termination dates provided. City of San Diego Successor Agency staff provided
clarification. Oversight Board outside counsel Stephanie Downs provided further
clarification on highlighted items indicating that those items may be under dispute
with the State of California. City of San Diego Successor Agency staff provided
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further clarification on the line item’s intended use and that the termination date(s)
were subject to litigation and could not be changed at this time.

Chair Buxbaum further inquired about the closure and balance of certain revenue
bonds. City of San Diego Successor Agency staff clarified the balance is closed
when reaching zero.

Chair Buxbaum further inquired about a Recognized Obligation Payment Schedule
item that may need removal. City of San Diego Successor Agency staff clarified the
item will likely be removed next year.

Chair Buxbaum further inquired about a Recognized Obligation Payment Schedule
item amount that seemingly increased. City of San Diego Successor Agency staff
clarified the amount was calculated appropriately.

On motion of Buxbaum and seconded by Jones, THE COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD approved the
RESOLUTION OF THE SAN DIEGO COUNTYWIDE REDEVELOPMENT
SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING THE RECOGNIZED
OBLIGATION PAYMENT SCHEDULE AND ADMINISTRATIVE BUDGET FOR
CITY OF SAN DIEGO SUCCESSOR AGENCY FOR THE PERIOD OF JULY 1,
2026 - JUNE 30, 2027. Oversight Board staff did a roll call vote of each OB member
to indicate approval or non-approval. Motion passed.

AYES: Lockett, Jones, Robles, Buxbaum, Troy, Merrill, Wilson

11. (Moved from Section F) APPROVAL OF A RESOLUTION OF THE SAN DIEGO
COUNTYWIDE REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT
BOARD APPROVING THE RECOGNIZED OBLIGATION PAYMENT
SCHEDULE AND ADMINISTRATIVE BUDGET FOR THE CITY OF SAN
MARCOS SUCCESSOR AGENCY FOR THE PERIOD OF JULY 1, 2026 - JUNE
30, 2027.

Chair Buxbaum inquired about the City of San Marcos Successor Agency’s notes
and what involvement the San Marcos School District may have financially as
indicated. City of San Marcos Successor Agency staff spoke to clarify the item.

On motion of Buxbaum and seconded by Troy, THE COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD approved the
RESOLUTION OF THE SAN DIEGO COUNTYWIDE REDEVELOPMENT
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SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING THE RECOGNIZED
OBLIGATION PAYMENT SCHEDULE AND ADMINISTRATIVE BUDGET FOR
THE CITY OF SAN MARCOS SUCCESSOR AGENCY FOR THE PERIOD OF
JULY 1, 2026 - JUNE 30, 2027. Oversight Board staff did a roll call vote of each OB
member to indicate approval or non-approval. Motion passed.

AYES: Lockett, Jones, Robles, Buxbaum, Troy, Merrill, Wilson

13. (Moved from Section F) APROVAL OF A RESOLUTION OF THE SAN DIEGO
COUNTYWIDE REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT
BOARD APPROVING THE RECOGNIZED OBLIGATION PAYMENT
SCHEDULE AND ADMINISTRATIVE BUDGET FOR SOLANA BEACH
SUCCESSOR AGENCY FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027.

Chair Buxbaum commented that he was okay with Solana Beach Successor
Agency’s proposed administrative fees being only allotted during one period.

On motion of Buxbaum and seconded by Troy, THE COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD approved the
RESOLUTION OF THE SAN DIEGO COUNTYWIDE REDEVELOPMENT
SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING THE RECOGNIZED
OBLIGATION PAYMENT SCHEDULE AND ADMINISTRATIVE BUDGET FOR
SOLANA BEACH SUCCESSOR AGENCY FOR THE PERIOD OF JULY 1, 2026 -
JUNE 30, 2027. Oversight Board staff did a roll call vote of each OB member to
indicate approval or non-approval. Motion passed.

AYES: Lockett, Jones, Robles, Buxbaum, Troy, Merrill, Wilson

14. (Moved from Section F) APPROVAL OF A RESOLUTION OF THE SAN DIEGO
COUNTYWIDE REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT
BOARD APPROVING THE RECOGNIZED OBLIGATION PAYMENT
SCHEDULE AND ADMINISTRATIVE BUDGET FOR SUCCESSOR AGENCY TO
THE VISTA REDEVELOPMENT AGENCY FOR THE PERIOD OF JULY 1, 2026
- JUNE 30, 2027.

Chair Buxbaum inquired about the payments related to a promissory note and its
final maturity payment. Staff of the Successor Agency to the Vista Redevelopment

Supporting documentation and attachments for items listed on this agenda can be viewed online at
https://www.sandiegocounty.gov/content/sdc/community/successor-agency-oversight-board.html or in
the Office of Economic Development & Government Affairs, 1600 Pacific Highway, Room 152, San Diego, CA 92101.

ASSISTANCE FOR THE DISABLED:

Agendas and records are available in alternative formats upon request. Contact the Office of Economic Development
& Government Affairs at (619) 531-5198 with questions or to request a disability-related accommodation. Individuals
requiring sign language interpreters should contact the Americans with Disabilities Coordinator at (619) 531-4908.
To the extent reasonably possible, requests for accommodation or assistance should be submitted at least 24 hours
in advance of the meeting so that arrangements may be made. An area in the front of the room is designated for
individuals requiring the use of wheelchair or other accessible devices.



15.

16.

Supporting

Agency indicated that the calculation of the promissory note had been updated and
the final maturity payment is anticipated to be completed accordingly.

On motion of Buxbaum and seconded by Jones, THE COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD approved the
RESOLUTION OF THE SAN DIEGO COUNTYWIDE REDEVELOPMENT
SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING THE RECOGNIZED
OBLIGATION PAYMENT SCHEDULE AND ADMINISTRATIVE BUDGET FOR
SUCCESSOR AGENCY TO THE VISTA REDEVELOPMENT AGENCY FOR THE
PERIOD OF JULY 1, 2026 - JUNE 30, 2027. Oversight Board staff did a roll call vote
of each OB member to indicate approval or non-approval. Motion passed.

AYES: Lockett, Jones, Robles, Buxbaum, Troy, Merrill, Wilson

APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE LOAN AGREEMENT BETWEEN THE CITY OF IMPERIAL BEACH AND
THE IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY
IN ORDER FOR THE SUCCESSOR AGENCY TO PAY CERTAIN
ENFORCEABLE OBLIGATIONS AND ADMINISTRATIVE COSTS.

Staff from the Imperial Beach Redevelopment Agency Successor Agency provided
further detail on the loan’s intended use.

On motion of Buxbaum and seconded by Jones, THE COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD approved the
RESOLUTION OF THE SAN DIEGO COUNTYWIDE REDEVELOPMENT
SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING THE LOAN
AGREEMENT BETWEEN THE CITY OF IMPERIAL BEACH AND THE
IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY IN
ORDER FOR THE SUCCESSOR AGENCY TO PAY CERTAIN ENFORCEABLE
OBLIGATIONS AND ADMINISTRATIVE COSTS. Oversight Board staff did a roll
call vote of each OB member to indicate approval or non-approval. Motion passed.

AYES: Lockett, Jones, Robles, Buxbaum, Troy, Merrill, Wilson

APPROVAL OF A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING
THE RECOGNIZED  OBLIGATION PAYMENT SCHEDULE AND

documentation and attachments for items listed on this agenda can be viewed online at

https://www.sandiegocounty.gov/content/sdc/community/successor-agency-oversight-board.html or in

the Office of Economic Development & Government Affairs, 1600 Pacific Highway, Room 152, San Diego, CA 92101.
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& Government Affairs at (619) 531-5198 with questions or to request a disability-related accommodation. Individuals
requiring sign language interpreters should contact the Americans with Disabilities Coordinator at (619) 531-4908.
To the extent reasonably possible, requests for accommodation or assistance should be submitted at least 24 hours
in advance of the meeting so that arrangements may be made. An area in the front of the room is designated for
individuals requiring the use of wheelchair or other accessible devices.



ADMINISTRATIVE BUDGET FOR THE IMPERIAL BEACH REDEVELOPMENT
AGENCY SUCCESSOR AGENCY FOR THE PERIOD OF JULY 1, 2026 - JUNE
30, 2027.

Chair Buxbaum inquired about the perceived long-term duration indicated by one
of the Recognized Obligation Payment Schedule’s items. Staff from the Imperial
Beach Redevelopment Agency Successor Agency provided further clarification on
the item and its expected expiration.

Chair Buxbaum further inquired about the amortization schedule related to bonds.
Staff from the Imperial Beach Redevelopment Agency Successor Agency provided
clarification on the bonds’ amortization.

On motion of Buxbaum and seconded by Troy, THE COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD approved the
RESOLUTION OF THE SAN DIEGO COUNTYWIDE REDEVELOPMENT
SUCCESSOR AGENCY OVERSIGHT BOARD APPROVING THE RECOGNIZED
OBLIGATION PAYMENT SCHEDULE AND ADMINISTRATIVE BUDGET FOR
THE IMPERIAL BEACH REDEVELOPMENT AGENCY SUCCESSOR AGENCY
FOR THE PERIOD OF JULY 1, 2026 - JUNE 30, 2027. Oversight Board staff did a
roll call vote of each OB member to indicate approval or non-approval. Motion passed.

AYES: Lockett, Jones, Robles, Buxbaum, Troy, Merrill, Wilson

H. Communications Received: Letter dated 12/19/25 from California Department of Finance
approving National City’s Last & Final ROPS that was previously approved by the
Oversight Board on 11/20/25. Oversight Board staff indicated that a document for the
Oversight Board was additionally received prior to the meeting from the City of San
Marcos Successor Agency.

I. Future Agenda Item(s): None

J. Set Future Meeting Date(s): February 19, 2026, 10:00 a.m., March 19, 2026, 10:00 a.m.,
April 16, 2026, 10 a.m.

K. Adjournment at 10:42am

Supporting documentation and attachments for items listed on this agenda can be viewed online at
https://www.sandiegocounty.gov/content/sdc/community/successor-agency-oversight-board.html or in
the Office of Economic Development & Government Affairs, 1600 Pacific Highway, Room 152, San Diego, CA 92101.

ASSISTANCE FOR THE DISABLED:

Agendas and records are available in alternative formats upon request. Contact the Office of Economic Development
& Government Affairs at (619) 531-5198 with questions or to request a disability-related accommodation. Individuals
requiring sign language interpreters should contact the Americans with Disabilities Coordinator at (619) 531-4908.
To the extent reasonably possible, requests for accommodation or assistance should be submitted at least 24 hours
in advance of the meeting so that arrangements may be made. An area in the front of the room is designated for
individuals requiring the use of wheelchair or other accessible devices.
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TO: Countywide Redevelopment Successor Agency Oversight Board

SUBJECT: APPROVAL OF A CONTRACT BETWEEN THE CITY OF SAN
DIEGO ACTING IN ITS CAPACITY AS THE SUCCESSOR
AGENCY AND CIVIC SAN DIEGO FOR THE B STREET

PEDESTRIAN CORRIDOR PROJECT

SUMMARY:

Overview

Under this Agreement (Attachment A) between Civic San Diego (“Civic”), and the
City of San Diego (“City”) acting in its capacity as the Successor Agency, Civic will
provide oversight and implementation of the B Street Pedestrian Corridor Project
(“Project”). The Project is an enforceable obligation by the Successor Agency through
Developer/Owner Participation Agreements. It is composed of a streetscape
enhancement project at the western terminus of B Street on the north end of the Santa
Fe Depot in downtown San Diego. Under the terms of the Compensation Agreement,
Civic will manage the Project by executing the necessary contracts to complete the
Project. This Agreement is necessary to allow the Successor Agency to fulfill its
contractual obligations under the Developer/Owner Participation Agreements, which
qualifies and has been previously approved, as an enforceable obligation.

Recommendation(s)

1. Adopt the resolution entitled, A RESOLUTION OF THE SAN DIEGO
COUNTYWIDE REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT
BOARD APPROVING A CONTRACT BETWEEN THE CITY OF SAN DIEGO
ACTING IN ITS CAPACITY AS THE SUCCESSOR AGENCY AND CIVIC SAN
DIEGO FOR THE B STREET PEDESTRIAN CORRIDOR PROJECT

Fiscal Impact

Funding from line item 164 in the Redevelopment Obligation Payment Schedule (ROPS) is
available in the amount of $3,000,000. The current ROPS 20 period “A” that ends December
31, 2026, has $1,500,000 programmed to cover this agreement, along with $1,500,000
programmed for period “B” that ends June 30, 2027. The Project has been previously



SUBJECT: APPROVAL OF A CONTRACT BETWEEN THE CITY OF SAN DIEGO
ACTING IN ITS CAPACITY AS THE SUCCESSOR AGENCY AND CIVIC
SAN DIEGO FOR THE B STREET PEDESTRIAN CORRIDOR PROJECT

recognized as an enforceable obligation and there are sufficient funds programmed in the
current ROPS periods to cover the contract.

BACKGROUND:

In 1993, the Redevelopment Agency of the City of San Diego (the “Former RDA”) executed an
Amended and Restated Development Agreement and an Amended and Restated Owner
Participation Agreement with Catellus Development Corporation (including its affiliates,
“Catellus”) which revised development entitlements first granted in 1983 to Catellus’ predecessor
for the approximate 17 acres in the environs of the Santa Fe Depot (together, the
“Development/Owner Participation Agreements”).

Under the terms of these Development/Owner Participation Agreements, Catellus was required
to retrofit and complete base building improvements to the Santa Fe Depot Baggage Building
(“Baggage Building”) and to transfer title of the Baggage Building to the City, or any other
governmental agency or non-profit entity designated by the City, for use as a museum or other
cultural use.

In December 2002, the Former RDA entered into an agreement with Catellus and the Museum of
Contemporary Art, San Diego (“Museum”) in which Catellus transferred title of the Santa Fe
Depot Baggage Building to the Museum, with an option for the Former RDA to acquire title
through a Transfer Agreement (Attachment B). Section 10.22 of the Transfer Agreement, states
“it is a goal of the [Former RDA] to install a public pathway and landscaping between Kettner
Boulevard and the Transit Courtyard within the vacated B Street right of way”. Also under
Section 10.22, the Museum obligated itself to “pay to [the Former RDA] $150,000 to assist [the
Former RDA] in the funding of the improvements as contemplated on Exhibit K ...” (i.e., the B
Street Pedestrian Corridor or “Project”.

Pursuant to the Transfer Agreement, the Museum entered into a lease with AMTRAK in February
2006 for the use of an approximately 2,755-square foot portion of the Baggage Building
(“AMTRAK Lease”) (Attachment C). The AMTRAK Lease was amended on or about September
8, 2006. Section 4 of the AMTRAK Lease states that the “Museum will install a driveway and
walkway...for pedestrian purposes; such driveway and walkway shall be deemed to and shall
constitute the Public Pedestrian Pathway until the one desired by the [Former RDA], as above
described is constructed.”

In October 2024, the City, the Museum, and The Regents of the University of California (the
“Regents”) entered into an Agreement Satisfying and Terminating Obligations Under the 2004
Transfer Agreement and Amending the 2004 City Option (“2024 Agreement”) as a condition
precedent to the City’s consent to the Museum’s proposed sale of the Baggage Building to the
Regents. The 2024 Agreement, among other things, transferred all obligations of the Museum
under the Transfer Agreement to the Regents, including payment of the $150,000 Project
Contribution. The Successor Agency has received the Project Contribution, which is currently
being held in a dedicated account for the Project (Attachment D).

The Successor Agency is responsible for the remaining funds to administer the Project, and the
Transfer Agreement specifically states that the Former RDA “shall fund all amounts required to

.
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construct and install such improvements.” Furthermore, the Transfer Agreement states that “[i]t
shall be the responsibility of the [Former RDA] to develop the final construction drawings for the
improvements and landscaping implementing” the B Street Pedestrian Corridor.

The Development/Owner Participation Agreements, the Transfer Agreement, and the AMTRAK
Lease (collectively, the Controlling Documents) obligate the Successor Agency to pay for the
design, development and construction of the Project.

The proposed Compensation Agreement between the City and Civic represents the final step
necessary to complete the Project and fulfill the Agency’s obligation.

Pursuant to Assembly Bill x1 26 (“AB 26”) and Assembly Bill 1484, the Former RDA dissolved
on February 1, 2012, at which time the Successor Agency assumed all of the Former RDA’s assets,
rights, and obligations under the California Community Redevelopment Law. In addition,
CivicSD, formerly Centre City Development Corporation (“CCDC”), has replaced CCDC as the
Successor Agency’s representative for, among other duties, many aspects of the winding down of
redevelopment in the City.

Section 34177.3(a) of California Health and Safety Code, as recently amended, states that
successor agencies “shall lack the authority to, and shall not, create new enforceable obligations
or begin redevelopment work, except in compliance with an enforceable obligation . . . that existed
prior to June 28, 2011.” Section 34177.3(b) permits successor agencies to “create enforceable
obligations to conduct the work of winding down the redevelopment agency, including hiring staff,
acquiring necessary professional administrative services and legal counsel, and procuring
insurance.” Section 34171(d)(1)(E) defines “enforceable obligation” to include “any legally
binding and enforceable agreement or contract that is not otherwise void as violating the debt limit
or public policy.” Section 34171(d)(1)(F) further defines “enforceable obligation” to include
“[clontracts or agreements for the administration or operation of the successor agency, in
accordance with this part . . . .” Section 34177(a) requires the Successor Agency to continue to
make payments due for enforceable obligations, and Section 34177(c) requires the Successor
Agency to perform obligations required pursuant to any enforceable obligation.

Under Section 34177.3(b), a post-AB 26 contract or amendment thereto is warranted if it allows
the Successor Agency to fulfill a pre-AB 26 enforceable obligation. The DOF issued a letter dated
November 8, 2013 that requires the Oversight Board and the DOF to approve all post-AB 26
services contracts, management contracts and similar contracts, and post-AB 26 amendments to
existing contracts of that nature, that will involve the Successor Agency’s expenditure of funds in
the ROPS 13-14B time period and beyond.

This Agreement should be permitted under Sections 34171(d)(1)(E), 34171(d)(1)(F), 34177(a),
34177(c), and 34177.3(b) as it will allow Successor Agency, through CivicSD, to utilize the
Consultant to fulfill an enforceable obligation that existed prior to June 28, 2011. The enforceable
obligation was created through the Controlling Documents that obligate the Former RDA to
design, develop, and construct the B Street Pedestrian Corridor. To fulfill this pre-AB 26
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enforceable obligation, the City, on the Successor Agency’s behalf, will enter into a Compensation
Agreement with Civic to oversee an implement the Project.

Project Budget — The Estimated Cost Exhibit (Exhibit E) of the Compensation Agreement for the
Project is $2,162,288 million. ROPS line 164 has $3,000,000 programmed for ROPS 20 which
ends June 30", 2027,

Project Schedule of Performance — The following is a preliminary schedule for the proposed
Project work.

Action Dates

Agency Approvals August 2026
Begin Construction Phase | September 2026
Completion Summer 2027

Environmental Impact: This activity is not a “Project” for purposes of the California
Environmental Quality Act (CEQA) because it does not fit within the definition of a “Project”
set forth in Public Resources Code Section 21065 or State CEQA Guidelines Section 15378.
Therefore, this activity is not subject to CEQA pursuant to State CEQA Guidelines Section
15060(c)(3).

Respectfully submitted,

R

STEVE LOCKETT
Deputy Director, EDGA

ATTACHMENT(S):

A — COMPENSATION AGREEMENT BETWEEN CITY OF SAN DIEGO AND CIVIC SAN
DIEGO

B - TRANSFER AGREEMENT

C — AMTRAK LEASE

D — CITY RESOLUTION FOR $150,000 PROJECT CONTRIBUTION

E — OVERSIGHT BOARD RESOLUTION OB-2026-17
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AGENDA ITEM INFORMATION SHEET

PREVIOUS RELEVANT BOARD ACTIONS:

On September 19, 2019, the Successor Agency Oversight Board approved a contract for
consulting services with Kimley-Horn to prepare schematic design drawings and preliminary cost
estimate for the B Street Pedestrian Corridor project.

On August 29, 2021, the Successor Agency Oversight Board approved the First Amendment for
consulting services with Kimley-Horn to prepare construction documents for the subject Project.

On October 16, 2025, the Successor Agency Oversight Board approved the Second Amendment
for consulting services with Kimley-Horn to obtain permit ready construction documents for
bidding the Project.

MANDATORY COMPLIANCE:

Per the Controlling Documents, the Successor Agency is required and monetarily responsible for
the completion of the B Street Pedestrian Corridor and associated activities to complete the
subject Project.

CONTACT PERSON(S):

Steve Lockett Matthew Ostlund

Name Name

619-984-0697 619-929-6662

Phone Phone
Steve.Lockett@sdcounty.ca.gov Matthew.Ostlund@sdcounty.ca.gov

E-mail E-mail
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Agenda Item: G.1
Meeting Date: July 16, 2026

COMPENSATION AGREEMENT
(B STREET PEDESTRIAN CORRIDOR)

This Compensation Agreement for the B Street Pedestrian Corridor (“Agreement”) is made
and entered into on , 2026 (“Effective Date”) between the City of San Diego, a
municipal corporation (“City”) and Civic San Diego, a California non-profit public benefit
corporation (“Civic”), (collectively, the “Parties”), to allocate funding for the design and
construction of the project generally known as the B Street Pedestrian Corridor.

RECITALS

A. Civic provides consulting services to the City under that certain Operating
Agreement between the City of San Diego and Civic San Diego to provide Successor Agency and
Housing Successor services, dated June 18, 2019 (“Operating Agreement”), and extended per
Ordinance number O-21788, in April 2024.

B. Civic will manage the construction and completion of the B Street Pedestrian
Corridor (“Project”) under section 2.1.1.3 of the Operating Agreement (Exhibit A). The project
makes improvements to the western terminus of B Street in downtown San Diego on the north side
of the Santa Fe Depot and adjacent to the MTS and railroad tracks (Exhibit B). The improvements
generally consist of installing new paving, lighting, and hardscape elements to improve the
pedestrian promenade (Exhibit C).

C. The Project is funded from line item 164 of the Redevelopment Obligation Payment
Schedule (ROPS). The total Project budget is subject to approval by the California State
Department of Finance (CA DOF). The Project is recognized as an enforceable obligation by CA
DOF and the current approved ROPS 20 period, ending ends June 30, 2027. The total funding
available from ROPS is $3,000,000, also known as the Maximum Funds.

D. The B Street Pedestrian Corridor Maximum Funds are the total and maximum funds
available for reimbursement to Civic; any amount in excess of the Maximum Funds may not be
reimbursed through this Agreement and shall constitute a Non-Reimbursable Cost. Civic is not
automatically entitled to the Maximum Funds or any other reimbursement. Civic must satisfy all
terms of this Agreement to become eligible for any portion of the Maximum Funds if and as they
are collected and become available for reimbursement.

NOW, THEREFORE, in consideration of the recitals and mutual obligations of the Parties,
and for other good and valuable consideration, City and Civic agree as follows:

ARTICLE I.
SUBJECT OF THE AGREEMENT

1.1  Design and Construction of Project. Civic agrees to design and construct the
Project fully complete and operational and suited to the purpose for which they are designed and
under this Agreement, the Plans and Specifications, and within the timeframe established in each
Project Schedule attached as Exhibit D, and for the Estimated Costs attached as Exhibit E.

-1-
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1.2 Substantial and Final Completion. City’s acceptance of the Project shall occur
upon Civic’s receipt of a letter of Substantial Completion from City (as defined in Section 15.1).
Final Completion of the Project shall not occur until after approval of the as-built plans, an
acceptable capitalization form, and any required certificate of occupancy and/or property transfers
(as defined in Section 16.1).

1.3 Reimbursement. City agrees to reimburse Civic for the Project subject to the terms
and conditions of this Agreement.

1.4 Advance. City agrees to provide a Working Capital Advance (as defined in the
Operating Agreement) to Civic for the Project in the amount not to exceed $350,000 under section
4.3 of the Operating Agreement.

ARTICLE I1.
PROJECT SCHEDULE

2.1  Project Schedule. Civic shall perform and complete the work under this
Agreement according to the Project Schedule, the Project Schedule Obligations and Components
attached as Exhibit F, the Meeting Requirements in Exhibit G, and Preconstruction, Progress,
and Special Meeting Agendas in Exhibit H.

2.2  Project Completion. Civic agrees that all work on each Project under this
Agreement must be complete and ready for operational use according to the Project Schedule and
the Project Schedule Obligations and Components.

2.3 Changes in Project Schedule.

2.3.1 Changes in the Project Schedule that increase the Estimated Cost must
be approved by City in writing under Section 3.3.3.

2.3.2 Changes in the Project Schedule that do not increase the Estimated Cost
may be approved by the engineer designated by the City’s Engineering Capital Projects
(Responsible Department), which shall be responsible for review and approval of the progress of,
and changes to, the Project (Resident Engineer).

2.4 Notification of Delay. If Civic anticipates or has reason to believe that performance
of work under this Agreement will be delayed, Civic shall immediately notify the representative
designated by the City’s Engineering Capital Projects to manage the Project on behalf of City
(Project Manager). Unless City grants Civic additional time to ascertain supporting data, a written
notice of the delay must be delivered to City within thirty (30) calendar days of the initial
notification and shall include an explanation of the cause of the delay, a reasonable estimate of the
length of the delay, any anticipated increased costs due to the delay, all supporting data, and a
written statement that the time adjustment requested is the entire time adjustment Civic needs as a
result of the cause of the delay. If Civic anticipates or has reason to believe the delay will increase
the Estimated Cost, Civic shall also give notice to City in accordance with Section 3.4.

2.5  Delay. If delay in the performance of work required under this Agreement is caused
by unforeseen events beyond the control of the Parties, such delay may entitle Civic to a reasonable

-2-
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extension of time. Any such extension of time must be approved in writing by City, and will not
be unreasonably withheld. A delay in the performance of work or any activity by City or Civic that
affects a deadline to perform imposed on the other party by this Agreement will entitle the other
party to the number of days City or Civic failed to complete performance of the work. The
following conditions may justify such a delay depending on their actual impact on the Project:
war; changes in law or government regulation; pandemics; later commonly accepted or adopted
higher standards and specifications of construction; labor disputes or strikes; fires; floods; adverse
weather or other similar condition of the elements necessitating temporary cessation of Civic’s
work; concealed conditions encountered in the completion of the Project; inability to reasonably
obtain materials, equipment, labor, or additional required services; or other specific reasons
mutually agreed to in writing by City and Civic. Any delay claimed to be caused by Civic’s
inability to obtain materials, equipment, labor, or additional required services shall not entitle Civic
to an extension of time unless Civic furnishes to City, in accordance with the notification
requirements in Section 2.4, documentary proof satisfactory to City of Civic’s inability to
reasonably obtain materials, equipment, labor, or additional required services. Notwithstanding
the above, Civic shall not be entitled to any extension of time, additional costs, or expenses for
any delay caused by the acts or omissions of Civic, its consultants, contractors, subcontractors,
employees, or other agents (collectively, “Civic’s agents™). A change in the Project Schedule does
not automatically entitle Civic to an increase in Reimbursable Costs (as defined in Section 3.2). If
City determines that the delay materially affects the Project, City may exercise its rights under
Section 2.7 of this Agreement.

2.6 Costs of Delay. City and Civic acknowledge construction delays may increase the
cost of the Project. Unless Civic informs City under Sections 2.4 and 3.4 of cost increases due to
delay and such cost increases are determined by City to be reasonable and are fully recovered
through collected fees under the FAR fund, funding will be insufficient to cover the cost increase.
Therefore, Civic agrees to absorb any increase in Estimated Costs because Civic failed to timely
notify the City in writing as required under Sections 2.4 and 3.4.

2.7 City’s Right to Terminate for Default.

2.7.1 If Civic fails to adequately perform any obligation required by this
Agreement, Civic’s failure shall constitute a Default. Unless within thirty (30) calendar days of
receiving written notice from City specifying the nature of the Default Civic undertakes all
reasonable efforts to ensure that the Default is completely remedied within a reasonable time
period to the satisfaction of City, City may immediately terminate this Agreement including all
rights of Civic and any person or entity claiming any rights by or through Civic under this
Agreement. A delay shall not constitute a Default if Civic has made good faith and reasonable
efforts to adhere to the Project Schedule, has provided notice of delay in accordance with Section
2.4, and such delay was caused by unforeseen events that justify the delay as set forth in Section
2.5.

2.7.2 If City terminates the Agreement due to Civic’s Default, City shall have
the option to assume all of the rights of any and all contracts or subcontracts entered into by Civic
or Civic’s agents for the construction of the Project. Civic shall include, and require its contractors
and subcontractors to include provisions in their contracts and subcontracts, that City is a third-
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party beneficiary of the same and that City is entitled to and protected by the indemnities and
warranties, whether written or express.

2.7.3 The rights and remedies of City enumerated in Section 2.7 are
cumulative and shall not limit, waive, or deny City’s rights under other provisions of this
Agreement, or waive or deny any right or remedy at law or in equity available to City against
Civic, including any claims for damages against Civic that City may assert as a result of the
Default.

2.8  City’s Right to Terminate for Bankruptcy or Assignment for the Benefit of
Creditors. If Civic files a voluntary petition in bankruptcy, is adjudicated bankrupt, or makes a
general assignment for the benefit of creditors, City may at its option and without further notice to
or demand upon Civic immediately terminate this Agreement, and terminate all rights of Civic and
any person or entity claiming any rights by or through Civic. The rights and remedies of City
enumerated in this Section are cumulative and shall not limit, waive, or deny any of City’s rights
or remedies under other provisions of this Agreement or those available at law or in equity.

ARTICLE Il1I.
PROJECT COSTS AND CHANGE ORDERS

3.1  Project Costs. Project Costs are Civic’s reasonable costs of construction materials
and design necessary for the Project as approved by the City and depicted in Exhibit E. Project
Costs do not include Civic’s Administrative costs (as defined in Section 3.3.1).

3.2  Reimbursable Costs. Civic may seek reimbursement only for Reimbursable Costs.
Reimbursable Costs shall consist only of the Estimated Costs (as defined in Section 3.3) reasonably
expended by Civic, approved for reimbursement.

3.2.1 Non-Reimbursable Costs. Non-Reimbursable Costs include: (i) Any
cost in excess of the Maximum Funds; (ii) any cost in excess of the Estimated Costs not approved
in accordance with Section 3.3.3; (iii) any cost identified in this Agreement as a Non-Reimbursable
Cost; (iv) any cost to remedy Defective Work (as defined in Section 21.1); (v) any cost incurred
as a result of Civic’s or Civic’s agents’ negligence, omissions, delay, or Default; (vi) any cost of
substituted products, work, or services not necessary for completion of the Project, unless
requested and approved by City in writing; (vii) any cost not approved by City in the manner
required by this Agreement and/or the Charter of the City of San Diego (Charter) and rules,
regulations, or laws promulgated thereunder; and (viii) any cost not supported by proper invoicing
or other documentation as reasonable and necessary. Additionally, the fair value as reasonably
determined by City of any property that is destroyed, lost, stolen, or damaged rendering it
undeliverable, unusable, or inoperable for City constitutes a Non-Reimbursable Cost. Refundable
deposits, such as utility deposits, also constitute a Non-Reimbursable Cost.

3.3 Estimated Cost(s). Civic’s Estimated Costs shall consist only of: (i) Project Costs,
(i) Civic’s Administrative Costs (as defined in Section 3.3.1), and (iii) the Project Contingency
(as defined in Section 3.3.2).
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3.3.1 Civic’s Administrative Costs. Civic’s Administrative Costs are
reasonably incurred by the Project-related administration and supervision expenditures totaling a
flat 10 percent of Total Project Costs.

3.3.2 Project Contingency. A Project Contingency of 15 percent of estimated
total project costs is included in the Estimated Cost. The Project Contingency shall not be available
for: (i) work required due to Civic’s or Civic’s agents’ failure to perform work or services
according to the terms of this Agreement or in compliance with the Construction Documents; or
(i) uninsured losses resulting from the negligence of Civic or Civic’s agents.

3.3.3 Change Orders and Adjustments to Estimated Cost. Estimated Costs
may be increased only through properly processed and approved Change Orders under Exhibit I.
The Estimated Cost may only be increased if Civic provides documentation showing that the
increase is reasonable in nature and amount, and is due to causes beyond Civic’s or Civic’s agents
control or otherwise not the result of unreasonable conduct by Civic or Civic’s agents which may,
based on actual impact on each Project, include: war; pandemics; changes in law or government
regulation; later commonly accepted or adopted higher standards and specifications of
construction; labor disputes or strikes; fires; floods; adverse weather or other similar condition of
the elements necessitating temporary cessation of Civic’s work; concealed conditions encountered
in the completion of the Project; inability to reasonably obtain materials, equipment, labor, or
additional required services; inflation; actual bids received for Project Costs being greater than
estimated; or other specific reasons mutually agreed to in writing by City and Civic. Civic shall
not have the right to terminate, reform, or abandon this Agreement for City’s refusal to approve a
Change Order.

3.4 Notification of Increased Estimated Costs. If Civic anticipates or has reason to
believe that the cost of the Project will exceed the Estimated Cost, Civic shall notify the City in
writing within fourteen (14) calendar days of becoming aware of the potential increase. If Civic
fails to timely notify City in writing, Civic agrees to absorb any increase in Estimated Costs. This
written notification shall include an itemized cost estimate and a list of recommended revisions
Civic believes will bring the construction cost to an amount within the Estimated Cost. In
accordance with Section 3.3.3, City may approve an increase in Estimated Costs and/or delineate
a project which may be constructed within Estimated Costs. If City chooses not to pursue the above
options, Civic may elect to construct the Project and forgo any reimbursement in excess of the
Estimated Cost.

ARTICLE IV.
COMPETITIVE BIDDING, EQUAL OPPORTUNITY AND EQUAL BENEFITS

4.1  Compliance. Civic shall bid and award contracts to complete the Project in
accordance with the Charter and rules, regulations, and laws promulgated thereunder, including,
but not limited to, the San Diego Municipal Code (“Municipal Code”), the Operating Agreement,
and City Council resolutions and policies, as well as any expressly applicable public contract laws,
rules, and regulations (Required Contracting Procedures). Required Contracting Procedures
include all contracting requirements that are applicable to the City, including, but not limited to,
competitive bidding, the City’s Small and Local Business Enterprise Program (“SLBE”) for public
works contracts, and the City’s Equal Benefits Ordinance. Prior to bidding the Project, Civic shall
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ensure that the bidding documents are in compliance with all Required Contracting Procedures.
Civic understands that it must comply with all Required Contracting Procedures. Failure to adhere
to all Required Contracting Procedures is a material breach of this Agreement, and any contract
awarded without the Required Contracting Procedures shall be ineligible for reimbursement.

4.2  Bidding Documents. Civic shall prepare final Construction Documents to be
submitted to City for review, in accordance with City’s standard review procedures.

4.2.1 Submission of Construction Documents. Civic may elect to prepare
bidding documents requesting bids based on Lump Sum or Firm-Fixed prices or unit costs as
applicable for the Project. City retains the right to notify Civic of necessary corrections and will
notify Civic of corrections within fifteen (15) Working Days of submittal date.

4.2.2 Obtain all Permits and Approvals. Civic shall obtain all necessary
permits, including, but not limited to, environmental, grading, building, mechanical, electrical, and
plumbing. Approval of Construction Documents will be evidenced by City’s issuance of a letter
indicating Civic may proceed with competitive bidding.

4.3  Solicitation of Bids. Civic shall solicit sealed bids for construction of the Project
in accordance with all Required Contracting Procedures. Civic shall work with City’s Engineering
and Capital Projects to ensure that bids were solicited under the Required Contracting Procedures.

4.4  Bid Opening and Award of Contract. Civic shall utilize its own electronic online
bidding platform to open and receive bids and shall work with City’s Engineering and Capital
Projects to award contracts under the Required Contracting Procedures. At the City’s request, the
City shall be provided with copies of all bids received after the bid opening and with a copy of the
tabulation of bid results upon Civic’s completion. Contract(s) for the construction of the Project
shall be awarded by Civic to the lowest responsible and reliable bidder in accordance with the
Required Contracting Procedures.

4.4.1 In the event that the lowest responsible and reliable bid exceeds the Estimated
Cost, any reimbursement for such an increase shall be subject to approval by Change Order
under Section 3.3.3, following award of the contract.

4411 In the event the City Council does not approve the increased cost, at City’s option:

4.41.1.1 City may terminate this Agreement. In the event the Agreement is terminated,
Civic’s obligations under this Agreement for the construction of the Project shall be released
without further liability. This release shall in no way affect the obligations of Civic with
respect to any terms or conditions or other approvals and agreements with City. However,
prior to termination of this Agreement, City shall reimburse Civic for the engineering and
design costs reasonably incurred and expended by Civic in accordance with this Agreement
and within the Estimated Cost in accordance with Section 3.3. Civic shall provide City with
copies of all executed contracts; or

4.4.1.1.2 City may work with Civic to rebid and/or redesign the Project.
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4.4.1.1.3 With City’s consent, Civic may award the bid and assume responsibility for the
costs in excess of Estimated Cost.

4.5 Nondiscrimination Requirements.

45.1 Compliance with the City’s Equal Opportunity Contracting Program.
Civic shall comply with City’s Equal Opportunity Contracting Program. Civic shall not
discriminate against any employee or applicant for employment on any basis prohibited by law.
Civic shall provide equal opportunity in all employment practices. Civic shall ensure its
consultants, contractors, and their subcontractors comply with the City’s Equal Opportunity
Contracting Program. Nothing in this Section shall be interpreted to hold Civic liable for any
discriminatory practice of its consultants, contractors or their subcontractors.

45.2 Nondiscrimination Ordinance. Civic shall not discriminate on the basis
of race, gender, gender expression, gender identity, religion, national origin, ethnicity, sexual
orientation, age, or disability in the solicitation, selection, hiring or treatment of consultants,
contractors, subcontractors, vendors or suppliers. Civic shall provide equal opportunity for
contractors and subcontractors to participate in contracting and subcontracting opportunities. Civic
understands and agrees that violation of this clause shall be considered a material breach of the
Agreement and may result in Agreement termination, debarment, and other sanctions. This
language shall be in contracts between Civic and any consultants, contractors, subcontractors,
vendors and suppliers.

453 Compliance Investigations. Upon City’s request, Civic agrees to
provide to City, within sixty (60) calendar days, a truthful and complete list of the names of all
consultants, contractors, subcontractors, vendors and suppliers Civic used in the past five years on
any of its contracts that were undertaken within San Diego County, including the total dollar
amount paid by Civic for each contract, subcontract or supply contract. Civic further agrees to
fully cooperate in any investigation conducted by City under City’s Nondiscrimination in
Contracting Ordinance (Municipal Code sections 22.3501-22.3517). Civic understands and agrees
that violation of this clause shall be considered a material breach of the Agreement and may result
in remedies being ordered against Civic up to and including Agreement termination, debarment,
and other sanctions for violation of the provisions of the Nondiscrimination in Contracting
Ordinance. Civic further understands and agrees that the procedures, remedies and sanctions
provided for in the Nondiscrimination Ordinance apply only to violations of said
Nondiscrimination Ordinance.

4.6  Equal Benefits. Under section 7.1 of the Operating Agreement, Civic is subject to
the City’s Equal Benefits Ordinance, Chapter 2, Article 2, Division 43 of the Municipal Code. The
Equal Benefits Ordinance is also applicable to contracts that Civic enters into with respect to the
Project. Therefore, Civic shall ensure that its contractor(s) and consultant(s) comply with the Equal
Benefits Ordinance. Civic shall include in each of its contracts with its contractor(s) and
consultant(s) provisions: (i) stating that the contractor(s) and/or consultant(s) must comply with
the Equal Benefits Ordinance; (ii) stating that failure to maintain equal benefits is a material breach
of those agreements; and (iii) requiring the contractor(s) and/or consultant(s) to certify that they
will maintain equal benefits for the duration of the contract. Municipal Code § 22.4304(e)-(f). In
addition, Civic’s contractor(s) and/or consultant(s) must comply with the requirement that they not
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discriminate in the provision of benefits between employees with spouses and employees with
domestic partners, and that it notifies employees of the equal benefits policy at the time of hire and
during open enrollment periods during the performance of the contract. Municipal Code 8
22.4304(a)-(b). Civic’s contractor(s) and/or consultant(s) must also provide the City with access
to documents and records sufficient for the City to verify compliance with the Equal Benefits
Ordinance requirements. Municipal Code 8§ 22.4304(c). Additionally, Civic’s contractor(s) and/or
consultant(s) may not use a separate entity to evade the requirements of the Equal Benefits
Ordinance. Municipal Code § 22.4304(d). Civic shall ensure that its contractor(s) and consultant(s)
complete the Equal Benefits Ordinance Certification of Compliance, attached by example at
Exhibit J.

ARTICLE V.
PREVAILING WAGE

5.1 Prevailing Wage. Prevailing wages apply to the Project. Under San Diego
Municipal Code section 22.3019, construction, alteration, demolition, repair and maintenance
work performed on the Project is subject to State prevailing wage laws, and Civic shall require
that its contractors and consultants comply with all applicable prevailing wage laws and
requirements. For construction work performed on the Project that cumulatively exceeds $25,000
and for alteration, demolition, repair and maintenance work performed on the Project that
cumulatively exceeds $15,000, Civic shall require that its contractors and subcontractors comply
with State prevailing wage laws including, but not limited to, the requirements listed below.

5.1.1 Compliance with Prevailing Wage Requirements. Under sections 1720
through 1861 of the California Labor Code, Civic shall require that its contractors and
subcontractors ensure that all workers who perform work on the Project are paid not less than the
prevailing rate of per diem wages as determined by the Director of the California Department of
Industrial Relations (“DIR”). This includes work performed during the design and preconstruction
phases of construction including, but not limited to, inspection and land surveying work. Civic
shall immediately notify City of any known violations of this Article.

5.1.1.1 Copies of such prevailing rate of per diem wages are on file at the
City and are available for inspection to any interested party on request. Copies of the prevailing
rate of per diem wages also may be found at http://www.dir.ca.gov/OPRL/DPreWageDeterminat
ion.htm. Civic shall require that its contractors and subcontractors post a copy of the prevailing
rate of per diem wages determination at the job site and make them available to any interested
party upon request.

5.1.1.2 The wage rates determined by the DIR refer to expiration dates. If
the published wage rate does not refer to a predetermined wage rate to be paid after the expiration
date, then the published rate of wage shall be in effect for the life of contract for the Project. If the
published wage rate refers to a predetermined wage rate to become effective upon expiration of
the published wage rate and the predetermined wage rate is on file with the DIR, such
predetermined wage rate shall become effective on the date following the expiration date and shall
apply to the contract in the same manner as if it had been published in said publication. If the
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predetermined wage rate refers to one or more additional expiration dates with additional
predetermined wage rates, which expiration dates occur during the life of the contract, each
successive predetermined wage rate shall apply to the contract on the date following the expiration
date of the previous wage rate. If the last of such predetermined wage rates expires during the life
of the contract, such wage rate shall apply to the balance of the contract.

51.2 Penalties for Violations. Civic shall requires its contractor and
subcontractors comply with California Labor Code section 1775 in the event a worker is paid less
than the prevailing wage rate for the work or craft in which the worker is employed.

5.1.3 Payroll Records. Civic shall require its contractor and subcontractors
comply with California Labor Code section 1776, which generally requires keeping accurate
payroll records, verifying and certifying payroll records, and making them available for inspection.
Civic shall require its contractor to require its subcontractors to also comply with section 1776.
Civic shall require its contractor and subcontractors submit weekly certified payroll records online
via the City’s web-based Labor Compliance Program. Civic shall require its contractor requires its
subcontractors submit certified payroll records to the City.

5.1.3.1 For contracts entered into on or after April 1, 2015, Civic shall
ensure that its contractor and subcontractors furnish records specified in California Labor Code
section 1776 directly to the Labor Commissioner in the manner required by California Labor Code
section 1771.4.

514 Apprentices. Civic shall require its contractors and its subcontractors
comply with California Labor Code sections 1777.5, 1777.6 and 1777.7 concerning the
employment and wages of apprentices. Civic shall require its contractors are held responsible for
the compliance of their subcontractors with sections 1777.5, 1777.6 and 1777.7.

515 Working Hours. Civic shall require its contractors and subcontractors
comply with California Labor Code sections 1810 through 1815, including but not limited to: (i)
restricting working hours on public works contracts to eight hours a day and forty hours a week,
unless all hours worked in excess of 8 hours per day are compensated at not less than 1/, times
the basic rate of pay; and (ii) specifying penalties to be imposed on design professionals and
subcontractors of $25 per worker per day for each day the worker works more than 8 hours per
day and 40 hours per week in violation of California Labor Code sections 1810 through 1815.

5.1.6 Required Provisions for Subcontracts. Civic shall require its
contractors include at a minimum a copy of the following provisions in any contract they enter
into with a subcontractor: California Labor Code sections 1771, 1771.1, 1775, 1776, 1777.5, 1810,
1813, 1815, 1860, and 1861.

517 Labor Code Section 1861 Certification. In accordance with California
Labor Code section 3700, Civic shall require that its contractors are required to secure the payment
of compensation of its employees and by signing the contract, the contractors certify as follows:
“I am aware of the provisions of Section 3700 of the California Labor Code which require every
employer to be insured against liability for workers’ compensation or to undertake self-insurance
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in accordance with the provisions of that code, and I will comply with such provisions before
commencing the performance of the work of this [agreement or contract].”

5.1.8 Labor Compliance Program. The City has its own Labor Compliance
Program authorized in August 2011 by the DIR. The City will withhold contract payments when
payroll records are delinquent or deemed inadequate by the City or other governmental entity, or
it has been established after an investigation by the City or other governmental entity that
underpayment(s) have occurred. For questions or assistance, please contact the City of San Diego’s
Equal Opportunity Contracting Department at 619-236-6000.

5.1.9 Department of Industrial Relations Registration. The Project is subject
to compliance monitoring and enforcement by the DIR. Civic shall register with the DIR under
Labor Code section 1725.5. As of March 1, 2015, no contractor or subcontractor may be listed on
a bid or proposal for a public works project unless registered with the DIR under California Labor
Code section 1725.5. As of April 1, 2015, a contractor or subcontractor shall not be qualified to
bid on, be listed in a bid proposal, or enter into any contract for public work, unless currently
registered and qualified to perform public work under California Labor Code section 1725.5. Civic
shall ensure that its calls for bids and contract documents include the following provisions: “No
contractor or subcontractor may be listed on a bid proposal for a public works project (submitted
on or after March 1, 2015) unless registered with the Department of Industrial Relations under
Labor Code section 1725.5; “No contractor or subcontractor may be awarded a contract for public
work on a public works project (awarded on or after April 1, 2015) unless registered with the
Department of Industrial Relations under Labor Code section 1725.5”; “This project is subject to
compliance monitoring and enforcement by the Department of Industrial Relations”; and “By
submitting a bid or proposal, Contractor is certifying that he or she has verified that all
subcontractors used on this public work project are registered with the DIR in compliance with
California Labor Code sections 1771.1 and 1725.5, and Contractor shall provide proof of
registration to the City upon request.

5.1.9.1 A contractor’s inadvertent error in listing a subcontractor who is not
registered under California Labor Code section 1725.5 in response to a solicitation shall not be
grounds for filing a bid protest or grounds for considering the bid non-responsive provided that
any of the following apply: (1) the subcontractor is registered prior to bid opening; (2) within
twenty-four hours after the bid opening, the subcontractor is registered and has paid the penalty
registration fee specified in California Labor Code section 1725.5; or (3) the subcontractor is
replaced by another registered subcontractor under Public Contract Code section 4107.

ARTICLE VI.
CONSULTANTS

6.1  Selection of Consultant. Civic’s hiring of a consultant is subject to City’s
approval. Civic’s consultants shall be subject to all State and City laws, including regulations and
policies applicable to consultants retained directly by City. Civic shall cause the provisions in
Exhibit K “Consultant Provisions” to be included in its consultant contract(s) for the Project. The
selection of any consultant is subject to all applicable public contract laws, rules, and regulations,
including but not limited to, the City Charter, the Municipal Code (excluding Municipal Code
Chapter 2, Article 2, Division 32 under Municipal Code Chapter 14, Article 2, Division 6), Council
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Policies, and the City’s Administrative Regulations. Failure to adhere to the applicable consultant
selection procedures is a material breach of this Agreement, and any contract awarded not in
accordance with applicable consultant selection procedures shall be ineligible for reimbursement.

6.2 Equal Benefits _and Nondiscrimination. The requirements of City’s Equal
Benefits Ordinance apply to Civic’s consultant contracts. See Section 4.6. The nondiscrimination
requirements in Section 4.5 apply to Civic’s consultant contracts.

6.3  Estimated Budget. Civic shall require its consultant to prepare an estimated budget
for the Project.

6.4  Schematic Drawings. If the schematic drawings have not yet been completed,
Civic shall require its consultant to prepare schematic drawings for the Project for City approval.

ARTICLE VII.
DESIGN AND CONSTRUCTION STANDARDS

7.1  Standard of Care. Civic agrees that the professional services provided under this
Agreement shall be performed in accordance with the standards customarily adhered to by
experienced and competent professional design, architectural, engineering, landscape architecture,
and construction firms using the degree of care and skill ordinarily exercised by reputable
professionals practicing in the same field of service in the State of California.

7.2  Compliance with all Laws, Design Standards, and Construction Standards. In
all aspects of the design and construction of the Project, Civic shall comply with all laws and the
most current editions of the Green Book, the City’s Standard Drawings and Design and
Construction Standards, including those listed in Exhibit L. It shall be Civic’s sole responsibility
to comply with the Americans with Disabilities Act and Title 24 of the California Building
Standards Code, California Code of Regulations. Civic shall certify compliance with Title 24/ADA
to City in the form and content as set forth on Exhibit M, “Certification for Title 24/ADA
Compliance.”

7.3 Imputed Knowledge. Civic shall be responsible for all amendments or updates to
Design and Construction Standards and knowledge of all amendments or updates to Design and
Construction Standards, whether local, state, or federal, and such knowledge will be imputed to
Civic to the fullest extent allowed by law.

7.4  City Approval. Civic shall be required to obtain City approval of design, plans,
and specifications in the manner required in Exhibit N. Unless specifically provided otherwise,
whenever this Agreement requires an action or approval by City, that action or approval shall be
performed by the duly authorized City representative designated by this Agreement.

7.5 City Approval Not a Waiver of Obligations. Where approval by City, the Mayor,
or other representatives of City is required, it is understood to be general approval only and does
not relieve Civic of responsibility for complying with all applicable laws, codes, regulations, and
standard consulting, design, or construction practices.
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ARTICLE VIII.
CONSTRUCTION AND DRUG-FREE WORKPLACE

8.1  Compliance with Project Schedule and Construction Requirements. Civic shall
commence construction of the Project in accordance with the Project Schedule, as described in
Article 11, and be subject to the obligations in Exhibit O, “Construction Obligations.” Civic shall
diligently pursue such construction to completion. Failure to maintain the Project Schedule
constitutes a Default subject to Section 2.7. The rights and remedies of City enumerated in this
Section are cumulative and shall not limit, waive, or deny any of City’s rights or remedies under
any other provision of this Agreement or those available at law or in equity.

8.2 Drug-Free Workplace. Civic agrees to comply with City’s requirements in
Council Policy 100-17, “DRUG-FREE WORKPLACE”, adopted by San Diego Resolution R-
277952 and fully incorporated into this Agreement by reference. Civic shall certify to City that it
will provide a drug-free workplace by submitting a Civic Certification for a Drug-Free Workplace
in the form and content of Exhibit P. Civic shall ensure that its contractors comply with the
requirements of City’s Council Policy 100-17.

ARTICLE IX.
PRODUCTS

9.1 Product Submittal and Substitution. To the extent product specification is not
addressed by the most recent edition of the Standard Specifications for Public Works Construction
(including the City of San Diego’s standard special provisions) (Green Book) or the Project has
aesthetic aspects requiring City review, comment, and approval, prior to the bidding process, Civic
shall obtain City approval of products and substitution of products in the manner provided in
Exhibit Q, “Product Submittal and Substitution.”

911 Not a Release of Liability. City’s review of samples in no way relieves
Civic of Civic’s responsibility for construction of the Project in full compliance with all
Construction Documents.

ARTICLE X.
EXTRA WORK

10.1 City Authority to Order Extra Work. Any City additions or modifications to
work or Civic obligations under this Agreement not described within City-approved Construction
Documents (Extra Work) may be ordered by City prior to completion under the terms and
conditions listed in Exhibit R, “Extra Work Provisions.”

ARTICLE XI.
CHANGED CONDITIONS

11.1 Changed Conditions. Changed Conditions shall have the meaning as defined in
the Green Book. The Parties acknowledge and agree that even if Changed Conditions are found to
be present, the Project shall not exceed the Estimated Cost without City Council approval of an
increase to the Estimated Cost in accordance with Section 3.3.3. Absent such express approval of
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additional funds, Civic shall provide City with value engineering and the Parties shall return the
Project to within the Estimated Cost.

ARTICLE XII.
REIMBURSEMENT

12.1 Reimbursement to Civic

12.1.1 Notification of Reimbursable Project. Prior to commencement of any
work on the Project, Civic shall submit to the City’s Engineering and Capital Projects a
“Notification of Reimbursable Project” form (attached as Exhibit S) together with the Project’s
construction permit application.

12.1.2 Type of Reimbursement. Civic shall be entitled to cash reimbursement
for the Reimbursable Costs expended by Civic and approved by City in accordance with this
Agreement.

12.1.3 Funds for Reimbursement. Civic shall only be entitled to
reimbursement as set forth in this Agreement, in the amount set forth in this Agreement, and only
as allocated for the Project, if and as such funds become available for the Project, after the
appropriate deductions and expenditures are made, under the method of reimbursement described
in Section 12.1.7.

12.14 Amount of Reimbursement. Civic shall be eligible for reimbursement
for Reimbursable Costs in accordance with Section 3.2 in an amount not to exceed Estimated Costs
in accordance with Section 3.3.

12.15 City’s Administrative Costs. City’s Administrative Costs shall be paid
prior to any reimbursement to Civic and shall consist of the costs and expenses incurred by City
to: (i) implement, process, and administer the Project, (ii) review contractor/subcontractor
compliance with the City’s Required Contracting Procedures, (iii) approve reimbursable costs for
work performed during design/construction through Final Completion of the Project, and (iv)
review project documentation to verify all costs related to the Project, inclusive of construction
bid tabulations, contracts, and review of any cost allocation methods (City’s Administrative Costs).

12.1.6 Method and Timing of Reimbursement. As Reimbursable Costs are
incurred, Civic shall submit to City a monthly written request for reimbursement for all
Reimbursable Costs incurred or advanced for the Project in the preceding month for which Civic
was not previously reimbursed under section 4.3.2 of the Operating Agreement (Reimbursement
Request). The Reimbursement Request must also include all relevant documents in accordance
with this Section. City shall determine whether additional documentation is needed to support the
Reimbursement Request or if the Reimbursement Request is otherwise incomplete and shall notify
Civic of such deficiencies within seven (7) calendar days of Civic’s Reimbursement Request
submittal. Civic shall provide additional documentation within seven (7) calendar days of City’s
notification and request. After all appropriate cost documentation has been received, City shall
approve the Reimbursement Request (Reimbursement Request Approval) within thirty (30)
calendar days. City shall reimburse Civic for those Reimbursable Costs within fifteen (15)
calendar days of the date of Reimbursement Request Approval.
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12.1.7 Initial Advance. Notwithstanding the foregoing, upon execution of this
Agreement, City shall provide Civic with a Working Capital Advance, under section 4.3 of the
Operating Agreement, of $500,000 which accounts for approximately four (4) months of
Reimbursable Costs.

12.1.8 Verification of Reimbursement Request. Civic shall on a monthly
basis, or as otherwise required by the City in writing, provide reasonably organized documentation
to support the Reimbursement Request including, but not limited to, proof that all mechanic liens
have been released, copies of invoices received and copies of cancelled checks, substitute checks,
or image replacement documents showing that payment has been made in connection with the
Reimbursement Request in the following manner:

12.1.8.1 Civic shall submit one (1) copy of a Reimbursement Request
Form (Exhibit T) with supporting documentation for work completed in accordance with this
Agreement and the Plans and Specifications and/or Extra Work.

12.1.8.2 Prior to the approval of the Reimbursement Request, the RE
shall verify whether the materials and work for which reimbursement is being requested have been
installed and performed as represented. The RE shall review the Project on-site for quality of
material and assurance and adherence to the bid list, contract estimates, and the Plans and
Specifications. The RE shall also review as-builts and Best Management Practices (“BMPs”), and
verify that a lien release has been prepared.

12.1.8.3 The RE shall initial the reimbursement Request, noting any
disallowed costs, maintain a copy, and forward the original to the City Senior Civil Engineer or
City designee for review and approval.

12.1.84 The City Senior Civil Engineer or City designee shall review
the Reimbursement Request, as well as supporting cost documentation received from Civic,
including soft costs related to the Project, as well as monitor the RE’ s expenses charged to the
Project, and other City Administrative Costs. The City Senior Civil Engineer or City designee shall
also serve as the liaison between the RE, and Economic Development Project Manager (“ED
Project Manager”).

12.1.8.5 The City Senior Civil Engineer or City designee shall
prepare a memorandum, including a summary schedule of budgeted and actual approved costs, to
the ED Project Manager, if necessary, recommending the reimbursement amount including all
construction invoices and change orders previously approved, and soft costs incurred to date,
noting any costs to be disallowed and the reason for the disallowance. A copy of the memorandum
shall be forwarded to Civic.

12.1.8.6 Civic shall then submit an invoice to the City for the
reimbursement amount approved by City.
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ARTICLE XIII.
PUBLIC RELATIONS

13.1 Presentations. Civic and Civic’s agents shall be available for all presentations
required to be made to City Council, Council Committees, any other related committees, and
citizen groups to provide them with information about the Project as well as presentations to any
governing or regulatory body or agency for other approvals as may be required.

13.2 City as Primary Contact. Civic agrees that City is the primary contact with the
media regarding the Project and Civic shall forward all questions regarding the status of the Project
to the Responsible Department’s Senior Public Information Officer.

13.3  Advertising. Civic acknowledges that advertising referring to City as a user of a
product, material, or service by Civic and/or Civic’s agents, material suppliers, vendors or
manufacturers is expressly prohibited without City’s prior written approval.

13.4 Cleanup. Civic shall be responsible for the cleanup of the Project site and the
restoration and repair of any damage to the Project site attributable to any Civic sponsored
ceremony.

ARTICLE XIV.
INSPECTION

14.1 Inspection _Team. The Project shall be inspected by a team composed of
representatives from (i) the City’s Resident Engineer, (ii) the Responsible Department, (iii) City’s
Development Services Department, (iv) Civic’s consultant(s), and (v) Civic’s construction
superintendent (Inspection Team).

ARTICLE XV.
SUBSTANTIAL COMPLETION

15.1 Substantial Completion Letter. When Civic determines that the Project is
substantially complete, Civic shall request an operational inspection and a Substantial Completion
Letter from the Resident Engineer. The Substantial Completion Letter shall include the Field
Engineering Division’s inspection of the improvements. The Substantial Completion Letter only
authorizes public utilization of the Project in accordance with Sections 6-8 “Completion,
Acceptance, and Warranty,” and 6-10 “Use of Improvements during Construction” of the
Greenbook. The Substantial Completion Letter does not constitute City approval for Final
Completion of the punch list or as-built plans.

ARTICLE XVI.
FINAL COMPLETION

16.1 Einal Completion. Final Completion shall not occur until each of the following is
satisfied. Approval for the Final Completion for the work required to complete the Project shall
occur upon the later of the following:
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16.1.1 Documents and Approvals. Submission and approval of all documents
required to be supplied by Civic to City under this Agreement, including As-Built Drawings, As-
Graded Reports, warranties, operating and maintenance manuals and other Project Deliverables
identified in Exhibit U; City signature and sign off as final approval on all grading or public right-
of-way permits; and if applicable, the issuance of a final Certificate of Occupancy for the Project.

16.1.2 Capitalization. Civic shall submit a capitalization form with respect to
the Project in a form acceptable to the FF Project Manager. An example is provided as Exhibit V.

16.1.3 Lien and Material Releases. Civic shall ensure that all contractors and
subcontractors provide lien and material releases for the Project and provide copies of such lien
and material releases to the City Engineer. Alternatively, with City’s approval, which shall not be
unreasonably withheld, Civic may ensure that bonds are provided in a form reasonably acceptable
to City in lieu of the lien and material releases.

16.2 No Waiver. Civic’s obligation to perform and complete the Project in accordance
with this Agreement and Construction Documents shall be absolute. Neither recommendation of
any progress payment or acceptance of the work, nor any payment by City to Civic under this
Agreement, nor any use or occupancy of the Project or any part thereof by City, nor any act of
acceptance by City, nor any failure to act, nor any review of a shop drawing or sample submittal
will constitute an acceptance of work which is not in accordance with the Construction Documents.

16.3 Assignment of Rights. Upon Final Completion of the Project, Civic shall assign
its rights under its contracts with all contractors, subcontractors, design professionals, engineers,
and material suppliers associated with the Project to City. Civic shall be required to obtain written
approval and acknowledgement, whether in the form of a contract provision or separate document,
of such assignment from its contractors, subcontractors, design professionals, engineers, and
material suppliers. This assignment of rights shall not relieve Civic of its obligations under this
Agreement, and such obligations shall be joint and several.

16.4 Ownership of Project Deliverables. Upon Final Completion or termination,
Project Deliverables shall become City’s property. Civic and City mutually agree that this
Agreement, Construction Documents, and Project Deliverables for the Project shall not be used on
any other work without the consent of each Party.

ARTICLE XVII.
BONDS AND OTHER ACCEPTABLE SECURITIES

17.1 Payment Bond. Civic shall provide or require its construction contractor to provide
City with a payment bond, letter of credit (“LOC”), cash or other acceptable security for material
and labor in favor of City for 100 percent of the proposed construction costs, as determined by
competitive bidding (“Payment Bond™).

17.2  Performance Bond. Civic shall provide or require its construction contractor to
provide City with a bond, LOC, cash or other acceptable security guaranteeing the performance in
favor of City for 100 percent of the proposed construction costs, as determined by competitive
bidding (“Performance Bond”).
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17.3 Warranty Bond. Civic shall provide or require its construction contractor to
provide City with a bond, LOC, cash or other acceptable security guaranteeing the Project during
the warranty period in favor of City (“Warranty Bond”). Civic shall provide the Warranty Bond to
City upon release of the Performance Bond or commencement of the warranty periods, whichever
occurs first.

174 Term. The Payment Bond shall remain in full force and effect until Final
Completion to ensure that all claims for materials and labor are paid, except as otherwise provided
by law or regulation. The Performance Bond shall remain in full force and effect until Operational
Acceptance of the Project by City. Upon Operational Acceptance, City shall follow the procedures
outlined in California Government Code section 66499.7 and release the Performance Bond. The
Warranty Bond shall remain in full force and effect for the warranty periods provided in this
Agreement.

17.5 Certificate of Agency. All bonds signed by an agent must be accompanied by a
certified copy of such agent’s authority to act.

17.6 Licensing and Rating. The bonds shall be duly executed by a responsible surety
company admitted to do business in the State of California, licensed or authorized in the
jurisdiction in which the Project is located to issue bonds for the limits required by this Agreement,
and have a minimum AM Best rating of “A-" to an amount not to exceed 10 percent of its capital
and surplus.

17.7 Insolvency or Bankruptcy. If the surety on any bond furnished by the construction
contractor is declared bankrupt or becomes insolvent or its right to do business is terminated in
any state where any part of the Project is located, Civic shall within seven (7) calendar days
thereafter substitute or require the substitution of another bond or other acceptable security,
acceptable to City.

ARTICLE XVIII.
INDEMNIFICATION

18.1 Indemnification and Hold Harmless Agreement. Other than in the performance
of design professional services which shall be solely as addressed in Sections 18.2 and 18.3 below,
to the fullest extent permitted by law, Civic shall defend (with legal counsel reasonably acceptable
to the City), indemnify and hold harmless the City and its officers, agents, departments, officials,
and employees (Indemnified Parties) from and against all claims, losses, costs, damages, injuries
(including, without limitation, injury to or death of an employee of Civic or Civic’s agents),
expense and liability of every kind, nature and description (including, without limitation, incidental
and consequential damages, court costs, attorney’s fees, litigation expenses and fees of expert
consultants or expert witnesses incurred in connection therewith and costs of investigation) that
arise out of, pertain to, or relate to, directly or indirectly, in whole or in part, any services performed
under this Agreement by Civic or Civic’s agents, any subcontractor, anyone directly or indirectly
employed by them, or anyone they control. Civic’s duty to defend, indemnify, protect and hold
harmless shall not include any claims or liabilities arising from the active negligence, sole
negligence or willful misconduct of the Indemnified Parties.
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18.2 Indemnification for Design Professional Services. To the fullest extent permitted
by law (including, without limitation, California Civil Code section 2782.8), with respect to the
performance of design professional services, Civic shall require its design professional to
indemnify and hold harmless the City, its officers, and employees, from all claims, demands, or
liability that arise out of, pertain to, or relate to the negligence, recklessness, or willful misconduct
of Civic’s design professional or design professional’s officers or employees.

18.3 Design Professional Services Defense. The Parties will work in good faith to
procure applicable insurance coverage for the cost of any defense arising from all claims, demands
or liability that arise out of, pertain to or relate to the negligence, recklessness, or willful
misconduct of design professional or design professional’s officers or employees.

18.4 Insurance. The provisions of this Article are not limited by the requirements of
Article XIX related to insurance.

18.5 Enforcement Costs. Civic agrees to pay any and all costs City incurs enforcing the
indemnity and defense provisions set forth in this Article.

18.6 Indemnification for Liens and Stop Notices. Civic shall keep the Project and
underlying property free of any mechanic’s liens and immediately secure the release of any stop
notices. Civic shall defend, indemnify, protect, and hold harmless, City, its agents, officers and
employees from and against any and all liability, claims, costs, and damages, including but not
limited to, attorney fees, arising from or attributable to a failure to pay claimants. Civic shall be
responsible for payment of all persons entitled to assert liens and stop notices.

ARTICLE XIX.
INSURANCE

19.1 General. Civic shall not begin work on the Project under this Agreement until it
has: (i) obtained, and upon City’s request provided to City, insurance certificates reflecting
evidence of all insurance required in this. Article; (ii) obtained City approval of each company or
companies; and (iii) confirmed that all policies contain specific provisions required by City under
this Article.

19.2 Type and Amount of Insurance. The dollar amount and type of insurance required
for the Project, including any endorsements or specific clauses, is attached as Exhibit W (Required
Insurance).

19.3 Written Notice. Except as provided for under California law, the Required
Insurance shall not be canceled, non-renewed or materially changed except after thirty (30)
calendar days prior written notice by Civic to City by certified mail, except for non-payment of
premium, in which case ten (10) calendar days’ notice shall be provided.

19.3.1 Where the words “will endeavor” and “but failure to mail such notice
shall impose no obligation or liability of any kind upon the company, its agents, or representatives”
are present on a certificate, they shall be deleted.
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19.4 Rating Requirements. Except for the State Compensation Insurance Fund, all
insurance required by express provision of this Agreement shall be carried only by responsible
insurance companies that have been given at least an “A” or “A-" and “VI” rating by AM BEST,
that are authorized by the California Insurance Commissioner to do business in the State of
California, and that have been approved by City.

19.5 Non-Admitted Carriers. City will accept insurance provided by non-admitted,
“surplus lines” carriers only if the carrier is authorized to do business in the State of California and
is included on the List of Eligible Surplus Lines Insurers.

19.6  Additional Insurance. Civic may obtain additional insurance not required by this
Agreement.

19.7 Obligation to Provide Documents. Prior to performing any work on the Project,
Civic shall provide copies of documents including, but not limited to, certificates of insurance and
endorsements, and shall furnish renewal documentation prior to expiration of insurance. Each
required document shall be signed by the insurer or a person authorized by the insurer to bind
coverage on its behalf. City reserves the right to require complete and certified copies of all
insurance policies.

19.8 Deductibles/Self Insured Retentions. All deductibles and self-insurance
retentions on any policy shall be the responsibility of Civic. Deductibles and self-insurance
retentions shall be disclosed to City at the time the evidence of insurance is provided.

19.9 Policy Changes. Civic shall not modify any policy or endorsement thereto which
increases City’s exposure to loss for the duration of this Agreement.

19.10 Reservation of Rights. City reserves the right, from time to time, to review Civic’s
insurance coverage, limits, deductible and self-insured retentions to determine if they are
acceptable to City. City will reimburse Civic for the cost of the additional premium for any
coverage-requested by City in excess of that required by this Agreement without overhead, profit,
or any other markup.

19.11 Not a Limitation of Other Obligations. Insurance provisions under this Article
shall not be construed to limit Civic’s obligations under this Agreement, including indemnity.

19.12 Material Breach. Failure to maintain, renew, or provide evidence of renewal of
required insurance during the term of this Agreement, and for a period of ten (10) years from the
Effective Date of this Agreement, may be treated by City as a material breach of this Agreement.

ARTICLE XX.
WARRANTIES

20.1 Warranties Required. Civic shall require the construction contractor and its
subcontractors and agents to provide the warranties listed below. This warranty requirement is not
intended to exclude, and shall not exclude, other implicit or explicit warranties or guarantees
required or implied by law. All such warrantees shall be enforceable by and inure to the benefit of
City.
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20.1.1 Materials and Workmanship. All work on the Project shall be
guaranteed against defective workmanship and all materials furnished by the construction
contractor or its agents shall be guaranteed against defects for a period of one (1) year from the
date of the Project’s Final Completion. Construction contractor shall replace or repair or require
its agents to replace or repair any such Defective Work or materials in a manner satisfactory to
City, after notice to do so from City, and within the time specified in the notice.

20.1.2 New Materials and Equipment. Construction contractor shall warrant
and guarantee, and shall require its agents to warrant and guarantee, that all materials and
equipment incorporated into the Project is new unless otherwise specified.

20.1.3 Design, Construction, and Other Defects. Construction contractor shall
warrant and guarantee, and shall require its agents to warrant and guarantee, that all work is in
accordance with the Plans and Specifications and is not defective in any way in design,
construction, or otherwise.

20.2 Form and Content. Except manufacturer’s standard printed warranties, all
warranties shall be on Civic’s and Civic’s agents, material supplier’s, installers or manufacturer’s
own letterhead, addressed to City. All warranties shall be submitted in the format specified in this
Section.

20.2.1 Durable Binder. Obtain warranties, executed in triplicate by Civic,
Civic’s agents, installers, and manufacturers. Provide table of contents and assemble in binder with
durable plastic cover.

20.2.2 Table of Contents. All warranties shall be listed and typewritten in the
sequence of the table of contents of the Project manual, with each item identified with the number
and title of the specification section in which specified, and the name of product or work item.

20.2.3 Index Tabs. Each warranty shall be separated with index tab sheets
keyed to the table of contents listing.

20.2.4 Detail. Provide full information, using separate typewritten sheets, as
necessary. List Civic’s agents, installer, and manufacturer, with name, address and telephone
number of responsible principal.

20.2.5 Warranty Start Date. This date shall be left blank until the date of Final
Completion.

20.2.6 Signature and Notarization. All warranties shall be signed and
notarized. Signatures shall be required from Civic’s construction contractor and where appropriate,
the responsible subcontractor.

20.3 Term of Warranties. Unless otherwise specified or provided by law, all
warranties, including those pertaining to plants, trees, shrubs and ground cover, shall extend for a
term of one (1) year from the date of Final Completion.
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20.4  Meetings. During the one (1) year warranty period described in Section 20.3, Civic
shall meet and shall require its design consultant, construction contractor, and key subcontractors
to meet, with City representatives, including the Public Works Project Manager and one or more
Responsible Department representatives, on a monthly basis, if requested by City. This meeting
shall be held to discuss and resolve any problems City discovers in design, construction, or
furnishing, fixtures, and equipment of the Project during the one (1) year warranty period.

ARTICLE XXI.
DEFECTIVE WORK

21.1 Correction, Removal, or Replacement. All work, material, or equipment that is
unsatisfactory, faulty, incomplete, or does not conform to the Construction Documents is defective
(Defective Work). If within the designated warranty period, or such additional period as may be
required by law or regulation, the Project is discovered to contain Defective Work, Civic shall
promptly and in accordance with City’s written instructions and within the reasonable time limits,
either correct the Defective Work, or if it has been rejected by City, remove it from the site and
replace it with non-defective and conforming work.

21.2 City’s Right to Correct. If circumstances warrant, including an emergency or
Civic’s failure to adhere to Section 21.1, City may correct, remove, or replace the Defective Work.
In such circumstances, Civic shall not recover costs associated with the Defective Work and shall
reimburse City for all City’s costs, whether direct or indirect, associated with the correction or
removal and replacement.

21.3 Defects Constitute Non-Reimbursable Costs. All costs incurred by Civic or
Civic’s agents to remedy Defective Work are Non-Reimbursable Costs. If City has already
reimbursed Civic for Defective Work, City is entitled to an appropriate decrease in Reimbursable
Costs, to withhold a setoff against the amount, or to make a claim against Civic’s or the
construction contractor’s bond if Civic has been paid in full.

21.4  Extension of Warranty. When Defective Work, or damage therefrom, has been
corrected, removed, or replaced during the warranty period, the one (1) year, or relevant warranty
period, shall be extended for an additional one (1) year from the date of the satisfactory completion
of the correction, removal, or replacement.

21.5 No Limitation on other Remedies. Exercise of the remedies for Defective Work
under this Article shall not limit the remedies City may pursue under this Agreement, at law, or in

equity.

21.6 Resolution_of Disputes. If Civic and City are unable to reach agreement on
disputed work, City may direct Civic to proceed with the work and compensate Civic for
undisputed amounts. Payment of disputed amounts shall be as later determined by mediation or as
subsequently adjudicated or established in a court of law. Civic shall maintain and keep all records
relating to disputed work in accordance with Article XXIII.

21.7  Prior to Final Acceptance and Reimbursement to Civic. Where Defective Work
has been identified prior to the Final Completion of the Project, Civic shall promptly, and in
accordance with City’s written instructions and within the reasonable time limits, either correct
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the Defective Work, or if it has been ‘rejected by City, remove it from the site and replace it with
non-defective and conforming work. Costs incurred to remedy Defective Work are Non-
Reimbursable Costs. Where Defective Work is not remedied, City is entitled to an appropriate
decrease in Reimbursable Costs, to withhold a setoff against the amount paid, or make a claim
against Civic’s or construction contractor’s bond.

ARTICLE XXII.
MAINTENANCE OF LANDSCAPING & IRRIGATION WORK

22.1 Maintenance Period. If the construction contractor is required to install or
maintain landscaping and/or irrigation, Civic shall require the construction contractor to provide a
maintenance period to begin on the first day after all landscape and irrigation work on the Project
is complete, checked, approved by City, and City has given written approval to begin the
maintenance period, and shall continue until ninety (90) calendar days after the date of Final
Completion or ninety (90) calendar days after the date the landscaping and irrigation is accepted,
whichever is longer. The maintenance period shall be 120 calendar days if turf is seeded.

22.2 Maintenance Area. Civic shall require the construction contractor to maintain all
areas of the Project, including areas impacted or disturbed by the Project.

22.3 Maintenance Required. Civic shall require the construction contractor to conduct
regular planting maintenance operations immediately after each plant is planted. Plants shall be
kept in a healthy growing condition and in a visually pleasing appearance by watering, pruning,
mowing, rolling, trimming, edging, fertilizing, restaking, pest and disease controlling, spraying,
weeding, cleaning up and any other necessary operation of maintenance. Landscape areas shall be
kept free of weeds, noxious grass and all other undesired vegetative growth and debris.
Construction contractor shall replace all plants found to be dead or in an impaired condition within
fourteen (14) calendar days from the date the condition is first detected. Maintenance shall also
include the following: (i) filling and replanting of any low areas that may cause standing water (ii)
adjusting of sprinkler head height and watering pattern, (iii) filling and recompaction of eroded
areas, (iv) weekly removal of trash, litter, clippings and foreign debris, (v) inspecting plants at
least twice per week, and (vi) protecting all planting areas against traffic or other potential causes
of damage.

22.4  Landscape and Irrigation Inspection. At the conclusion of the maintenance
period, City shall inspect the landscaping and irrigation to determine the acceptability of the work,
including maintenance. This inspection shall be scheduled with two (2) weeks’ notice, a minimum
of eighty (80) calendar days after the plant maintenance period commencement, or when Civic or
Civic’s contractor notifies City they are ready for the final Landscape and Irrigation Inspection,
whichever comes last. The City will notify Civic of all deficiencies revealed by the inspection
before acceptance.

22,5 Extension of Maintenance Period. Civic shall require the construction contractor
to extend completion of the maintenance period when in City’s opinion improper maintenance
and/or possible poor or unhealthy condition of planted material is evident at the termination of the
scheduled maintenance period. Civic shall require the construction contractor to accept
responsibility for additional maintenance of the work until all of the work is completed and
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acceptable. Additional costs for failure to maintain landscaping during the maintenance period are
Non-Reimbursable Costs.

22.6 Replacement. Plants found to be dead or not in a vigorous condition, or if root balls
have been damaged, within the installation, maintenance and guarantee periods, shall be replaced
within fourteen (14) calendar days of notification by City. Civic shall require the construction
contractor to include, at construction contractor’s expense, a timely written diagnosis of plant
health by a certified arborist, should a dispute arise. An arborist’s report shall indicate the reason
for lack of vigor, potential remedies, if any, and an estimate of the time required to regain vigor
and specified size. Plants used for replacement shall be of the same kind and size as specified and
shall be furnished, planted and fertilized as originally specified, unless otherwise directed in
writing by City. Civic shall require the cost of all repair work to existing improvements damaged
during replacements be borne by the construction contractor. Costs of replacement are Non-
Reimbursable Costs.

ARTICLE XXII1.
RECORDS AND AUDITS

23.1 Retention of Records. Civic and Civic’s agents shall maintain data and records
related to the Project and this Agreement for a period of not less than five (5) years following the
Effective Date of this Agreement.

23.2 Audit of Records. At any time during normal business hours and as often as City
deems necessary, Civic and all contractors or subcontractors shall make available to City for
examination at reasonable locations within the City/County of San Diego all of the data and records
with respect to all matters covered by this Agreement. Civic and all contractors or subcontractors
shall permit City to make audits of all invoices, materials, payrolls, records of personnel, and other
data and media relating to all matters covered by this Agreement. If records are not made available
within the City/County of San Diego, then Civic shall pay all City’s travel-related costs to audit
the records associated with this Agreement at the location where the records are maintained. All
such costs are Non-Reimbursable Costs.

23.2.1 Costs. Civic and Civic’s agents shall allow City to audit and examine
books, records, documents, and any and all evidence and accounting procedures and practices that
City determines are necessary to discover and verify all costs of whatever nature, which are
claimed to have been incurred, anticipated to be incurred, or for which a claim for additional
compensation or for Extra Work have been submitted under this Agreement.

ARTICLE XXIV.
NOTICES

24.1  Writing. Any demand upon or notice required or permitted to be given by one Party
to the other Party shall be in writing.

24.2  Effective Date of Notice. Except as otherwise provided by law, any demand upon
or notice required or permitted to be given by one Party to the other Party shall be effective: (i) on
personal delivery, (ii) on the second business day after mailing by certified or registered U.S. Mail,
Return Receipt Requested, (iii) on the succeeding business day after mailing by Express Mail or
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after deposit with a private delivery service of general use (e.g., Federal Express) postage or fee
prepaid as appropriate, or (iv) upon documented successful transmission of facsimile

24.3 Recipients. All demands or notices required or permitted to be given to City or
Civic shall be delivered to all of the following:

24.3.1 Director, Economic Development Department
City of San Diego
1200 Third Avenue, Suite 1400
San Diego, California 92101

24.3.2 Director, Engineering Capital Projects
City of San Diego
101 Ash Street
San Diego, California 92101
Facsimile: (619) 533-5176

24.3.3 Executive Vice President, Engineering & Construction
Civic San Diego
8989 Rio San Diego Drive, Ste 100
San Diego, California 92108

24.4  Change of Address(es). Notice of change of address shall be given in the manner
set forth in Article XXIV.

ARTICLE XXV.
MEDIATION

25.1 Mandatory Mediation. If dispute arises out of, or relates to the Project or this
Agreement, or the breach thereof, and if said dispute cannot be settled through normal contract
negotiations, prior to the initiation of any litigation, the Parties agree to attempt to settle the dispute
in an amicable manner, using mandatory mediation under the Construction Industry Mediation
Rules of the American Arbitration Association (“AAA”) or any other neutral organization agreed
upon before having recourse in a court of law.

25.2 Mandatory Mediation Costs. The expenses of witnesses for either side shall be
paid by the Party producing such witnesses. All other expenses of the mediation, including
required traveling and other expenses of the mediator (“Mediator”), and the cost of any proofs or
expert advice produced at the direct request of the Mediator, shall be borne equally by the Parties,
unless they agree otherwise.

25.3 Selection of Mediator. A single Mediator that is acceptable to both Parties shall
be used to mediate the dispute. The Mediator will be knowledgeable in construction aspects and
may be selected from lists furnished by the AAA or any other agreed upon Mediator. To initiate
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mediation, the initiating Party shall serve a Request for Mediation on the opposing Party. If the
Mediator is selected from a list provided by AAA, the initiating Party shall concurrently file with
AAA a “Request for Mediation” along with the appropriate fees, a list of three requested Mediators
marked in preference order, and a preference for available dates.

25.3.1 If AAA is selected to coordinate the mediation (Administrator), within
fourteen calendar days from the receipt of the initiating Party’s Request for Mediation, the
opposing Party shall file the following: a list of preferred Mediators listed in preference order after
striking any Mediators to which they have any factual objection, and a preference for available
dates. If the opposing Party strikes all of initiating Party’s preferred Mediators, opposing Party
shall submit a list of three preferred Mediators listed in preference order to initiating Party and
Administrator. Initiating Party shall file a list of preferred Mediators listed in preference order,
after striking any Mediator to which they have any factual objection. This process shall continue
until both sides have agreed upon a Mediator.

25.3.2 The Administrator will appoint or the Parties shall agree upon the
highest, mutually preferred Mediator from the individual Parties’ lists who is available to serve
within the designated time frame.

25.3.3 If the Parties agree not to use AAA, then a Mediator, date and place for
the mediation shall be mutually agreed upon.

25.4 Conduct of Mediation Sessions. Mediation hearings will be conducted in an
informal manner and discovery will not be allowed. All discussions, statements, or admissions will
be confidential to the Party’s legal position. The Parties may agree to exchange any information
they deem necessary.

25.4.1 Both Parties must have an authorized representative attend the
mediation. Each representative must have the authority to recommend entering into a settlement.
Either Party may have attorney(s) or expert(s) present. Upon reasonable demand, either Party may
request and receive a list of witnesses and notification whether attorney(s) will be present.

25.4.2 Any agreements resulting from mediation shall be documented in
writing. All mediation results and documentation, by themselves, shall be “non-binding” and
inadmissible for any purpose in any legal proceeding, unless such admission is otherwise agreed
upon, in writing, by both Parties. Mediators shall not be subject to any subpoena or liability and
their actions shall not be subject to discovery.

ARTICLE XXVI.
MISCELLANEOUS PROVISIONS

26.1 Term of Agreement. Following the final passage of the City Council Resolution
or Ordinance authorizing this Agreement and the subsequent execution of the same by the Parties,
this Agreement shall be effective upon the date it is executed by the City Attorney in accordance
with Charter section 40 (Effective Date). Unless otherwise terminated, the Agreement shall be
effective until (i) the final reimbursement payment is made; or (ii) one year after the Warranty
Bond terminates, whichever is later, but not to exceed five years unless approved by City
ordinance.
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26.2 Construction Documents. Construction documents include, but are not limited to:
construction contract, contract addenda, notice inviting bids, instructions to bidders, bid (including
documentation accompanying bid and any post-bid documentation submitted prior to notice of
award), the bonds, the general conditions, permits from other agencies, the special provisions, the
plans, standard plans, standard specifications, reference specifications, and all modifications
issued after the execution of the construction contract. Plans and Specifications include, but are
not limited to: building, mechanical, and electrical drawings, including instructions for materials,
workmanship, style, color, and finishes.

26.3 Headings. All article headings are for convenience only and shall not affect the
interpretation of this Agreement.

26.4 Gender & Number. Whenever the context requires, the use of (i) the neuter gender
includes the masculine and the feminine genders, and (ii) the singular number includes the plural
number.

26.5 Reference to Paragraphs. Each reference in this Agreement to a Section refers,
unless otherwise stated, to a Section of this Agreement.

26.6  Incorporation of Recitals. All Recitals are true and correct to the Parties’ best
knowledge and belief, and are fully incorporated into this Agreement by reference and are made a
part hereof.

26.7 Covenants and Conditions. All provisions of this Agreement expressed as either
covenants or conditions on the part of City or Civic shall be deemed to be both covenants and
conditions.

26.8 Integration. This Agreement and all Exhibits and references incorporated into this
Agreement fully express all understandings of the Parties concerning the matters covered in this
Agreement. No change, alteration, or modification of the terms or conditions of this Agreement,
and no verbal understanding of the Parties, their officers, agents, or employees shall be valid unless
made in the form of a written change agreed to in writing by both Parties or a written amendment
to this Agreement agreed to by both Parties. All prior negotiations and agreements are merged into
this Agreement.

26.9 Severability. The unenforceability, invalidity, or illegality of any provision of this
Agreement shall not render any other provision of this Agreement unenforceable, invalid, or
illegal.

26.10 Drafting Ambiguities. The Parties acknowledge they each have been fully advised
by their own counsel with respect to the negotiations, terms, and conditions of this Agreement.
This Agreement shall not be construed in favor of or against either Party by reason of the extent
to which each Party participated in the drafting of the Agreement.

26.11 Conflicts Between Terms. If an apparent conflict or inconsistency exists between
the main body of this Agreement and the Exhibits, the main body of this Agreement shall control.
If a conflict exists between an applicable federal, state, or local law, rule, regulation, order, or code
and this Agreement, the law, rule, regulation, order, or code shall control. Varying degrees of
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stringency among the main body of this Agreement, the exhibits, and laws, rules, regulations,
orders, or codes are not deemed conflicts, and the most stringent requirement shall control. Each
Party shall notify the other immediately upon the identification of any apparent conflict or
inconsistency concerning this Agreement.

26.12 Prompt Performance. Time is of the essence of each covenant and condition set
forth in this Agreement.

26.13 Good Faith Performance. The Parties shall cooperate with each other in good
faith, and assist each other in the performance of the provisions of this Agreement.

26.14 Further Assurances. City and Civic each agree to execute and deliver such
additional documents as may be required to effectuate the purposes of this Agreement.

26.15 Exhibits. Each of the Exhibits referenced and attached to this Agreement are fully
incorporated by reference.

26.16 Compliance with Controlling Law. Civic shall require its consultants,
contractors, subcontractors, agents, and employees to comply with all laws, statutes, resolutions,
ordinances, regulations, and policies of the federal, state, and local governments applicable to this
Agreement, including California Labor Code sections 1720 through 1861 relating to the payment
of prevailing wages, including, but not limited to, the design, preconstruction, and construction
phases of the Project. In addition, Civic shall require its consultants, contractors, subcontractors,
agents, and employees comply immediately with all directives issued by City or its authorized
representatives under authority of any laws, statutes, resolutions, ordinances, rules, regulations or
policies.

26.17 Hazardous Materials. Hazardous Materials constitute any hazardous waste or
hazardous substance as defined in any federal, state, or local statute, ordinance, rule, or regulation
applicable to Property, including, without limitation the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended (42 U.S.C. 88 96019675), the Resource
Conservation and Recovery Act (42 U.S.C. 88 6901-6992k), the Carpenter Presley-Tanner
Hazardous Substance Account Act (California Health and Safety Code sections 25300-25395.15),
and the Hazardous Waste Control Law (California Health and Safety Code sections 25100-
25250.25). Civic agrees to comply with all applicable state, federal and local laws and regulations
pertaining to Hazardous Materials.

26.18 Jurisdiction, Venue, and Choice of Law. The venue for any suit or proceeding
concerning this Agreement, including the interpretation or application of any of its terms or any
related disputes, shall be in the County of San Diego, State of California. This Agreement is
entered into and shall be construed and interpreted in accordance with the laws of the State of
California.

26.19 Municipal Powers. Nothing contained in this Agreement shall be construed as a
limitation upon the powers of the City as a chartered city of the State of California.

26.20 Third-Party Relationships. Nothing in this Agreement shall create a contractual
relationship between City and any third-party; however, the Parties understand and agree that City,
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to the extent permitted by law, is an intended third-party beneficiary of all Civic’s contracts,
purchase orders and other contracts between Civic and third-party services. Civic shall incorporate
this provision into its contracts, supply agreements and purchase orders.

26.21 Non-Assignment. Civic shall not assign the obligations under this Agreement,
whether by express assignment or by sale of the company, nor any monies due or to become due,
without City’s prior written approval. Any assignment in violation of this Section shall constitute
a Default and is grounds for immediate termination of this Agreement, at the sole discretion of
City. In no event shall any putative assignment create a contractual relationship between City and
any putative assignee.

26.22 Successors in Interest. This Agreement and all rights and obligations created by
this Agreement shall be in force and effect whether or not any Parties to the Agreement have been
succeeded by another entity, and all rights and obligations created by this Agreement shall be
vested and binding on any Party’s successor in interest.

26.23 Independent Contractors. Civic, any consultants, contractors, subcontractors, and
any other individuals employed by Civic shall be independent contractors and not agents of City.
Any provisions of this Agreement that may appear to give City any right to direct Civic concerning
the details of performing the work or services under this Agreement, or to exercise any control
over such performance, shall mean only that Civic shall follow the direction of City concerning
the end results of the performance.

26.24 Approval. Where the consent or approval of a Party is required or necessary under
this Agreement, the consent or approval shall not be unreasonably withheld; however, nothing in
this Section shall in any way bind or limit any future action of the City Council pertaining to this
Agreement or the Project.

26.25 No Waiver. No failure of either City or Civic to insist upon the strict performance
by the other of any covenant, term, or condition of this Agreement, nor any failure to exercise any
right or remedy consequent upon a breach of any covenant, term, or condition of this Agreement,
shall constitute a waiver of any such breach of such covenant, term or condition. No waiver of any
breach shall affect or alter this Agreement, and each and every covenant, condition, and term
hereof shall continue in full force and effect to any existing or subsequent breach.

26.26 Signing Authority. The representative for each Party signing on behalf of a
corporation, partnership, joint venture or governmental entity hereby declares that authority has
been duly obtained to sign on behalf of the corporation, partnership, joint venture, or entity and
agrees to hold the other Party or Parties hereto harmless if it is later determined that such authority
does not exist.

26.27 Remedies. Notwithstanding any other remedies available to City at law or in
equity, Civic understands that its failure to comply with the insurance requirements or other
obligations required by this Agreement, and/or submitting false information in response to these
requirements, may result in withholding reimbursement payments until Civic complies and/or may
result in suspension from participating in future city contracts as a developer, prime contractor or
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consultant for a period of not less than one (1) year. For additional or subsequent violations, the
period of suspension may be extended for a period of up to three (3) years.
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IN WITNESS WHEREOF, City and Civic have signed and entered into this Agreement by
and through the signatures of their respective authorized representative(s).

THE CITY OF SAN DIEGO, a municipal
corporation

Dated: By:
Name:
Title:

APPROVED AS TO FORM:
Heather Ferbert, City Attorney

Dated: By:
Katherine A. Malcolm
Senior Deputy City Attorney

CIVIC SAN DIEGO, a California non-profit
public benefit corporation

Dated: By:

APPROVED AS TO FORM
BEST BEST & KRIEGER LLP

Dated: By:

Shawn Hagerty, Esq.
Corporate Counsel
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(O-2019-119 REV.)

WHEREAS, because the Wind-Down Services do‘ not include management of the
downtown parking district, Civic desires to assign its rights and obligations under that certain
Agreement by and between Civic, San Diego Free Ride, LLC and Tag-A-Long San Diego, LLC
for Demand-Response Downtown Circulator Shuttle dated April 20, 2016 to the City
(Assignment); and

WHEREAS, the City and Civic further desire to terminate as of July 1, 2019, that certain
“Agency Agreern.ent” between them dated as of December 2, 2016 (Agency Agreement)
pursuant to section 3.2, which provides that the City may terminate the Agency Agreement for
convenience by giving Civic at least 180 days prior written notice, which written notice was
given on August 30, 2018; provided however, that the Agency Agreement shall remain in effect
for projects which Civic must continue to process as a matter of law until such processing is
completed; and

WHEREAS, the City and Civic further desire to terminate as of July 1, 2019, that certain
“Operating Agreement” between them dated April 6, 2017 (Current Operating Agreement)
pursuant to section 1.2.1, which provides that the City may terminate the Current Operating
Agreement for convenience by giving Civic at least 180 days prior written notice, which written
notice was given on August 30, 2018; provided however, that the Current Operating A greement
shall remain in effect (i) for projects which Civic must continue to process as a matter of law and
(i1) until the New Operating Agreement is in full force and effect; and

WHEREAS, it is anticipated that six positions currently filled by Civic employees will be
terminated, and that the City will create six new positions to be filled by City employees whose
workspace will continue to be in Civic’s offices, requiring that the City enter into a sublease with

Civic for space in Civic’s offices (Sublease) for the six new City employees; and
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I hereby certify that the foregoing Ordinance was passed by the Council of the City of
San Diego, at this meeting of JUN18 2019

ELIZABETH S. MALAND
City Clerk

//r/a A

Deput Clty C

Approved: CD/ )7 /( ? CL

(date) KEVIN L. FAULCONER, ‘Mayor

Vetoed:

(date) KEVIN L. FAULCONER, Mayor
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FIRST AMENDMENT TO OPERATING AGREEMENT BETWEEN THE CITY OF SAN
DIEGO AND CIVIC SAN DIEGO TO PROVIDE SUCCESSOR AGENCY AND HOUSING
SUCCESSOR SERVICES

This First Amendment to the Operating Agreement between the City of San Diego and Civic
San Diego to provide successor agency and housing successor services (First Amendment) is made
and entered into by and between the City of San Diego (City) and Civic San Diego, a California
nonprofit public benefit corporation (Civic), each also referred to individually as a “Party” and
collectively as the “Parties.” All capitalized terms not defined herein shall have the meanings
attributed to them in that certain “Operating Agreement” between the Parties effective as of August
14, 2019.

RECITALS

1 On June 21, 2019, pursuant to San Diego Ordinance No. 0-21082, the San Diego
City Council (Council) approved the Operating Agreement under which Civic, as an
independent, separate entity, would continue to provide services to the City for
certain wind-down and reporting activities required by the State legislature
following its adoption of legislation dissolving redevelopment agencies across the
state.

2 Pursuant to section 1.2 of the Operating Agreement, City has the option to extend
the term by an additional five-year period in its sole and absolute discretion, which
extension must be approved by the Council.

3 City has elected to exercise its option and the Parties wish to amend the Operating
Agreement in order to extend its term for an additional five (5) years in accordance
with section 1.2.

TERMS
1 Section 1.1 of the Operating Agreement is replaced in its entirety to read as follows

1.1 . This Operating Agreement shall
continue in effect until August 12, 2029, unless terminated eatlier pursuant to
section 1.3 or extended by City at its option described in section 1.2 below.

2 Section 1.2 of the Operating Agreement is revised to read as follows:

1.2 . In its sole and absolute discretion, City
shall have the option to extend the Term by one additional five-year period.
To exercise this option, City must give Civic at least ninety (90) days’ prior
written notice of such extension. This extension may be renewed only by a
vote of the City Council. The revival of redevelopment in California, if it were
to occur, does not permit the City to exercise its option to extend the Term.
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Sx Section 3.5 is added to the Operating Agreement and reads as follows:

3.5 Compensation Amount. The maximum compensation under this
Agreement shall not exceed $15,000,000 for the additional 5-year term ending
August 12, 2029.

4. This First Amendment will be effective when signed by both Parties and approved by
the City Attorney in accordance with Charter section 40.

5 Al provisions of the Operating Agreement not addressed in this First Amendment
remain in full force and effect.

IN WITNESS WHEREOF, this First Amendment is executed by City and Civic acting by and
through their authorized officers.

Civic San Diego City of San Diego

By: / N @k‘%—\
Name: Andrew Phillips Name: Christina Bibler

Title: President & CEO Title:  Director. Economic Development

Date: 24 22l 24 Date: C?"’"// =49 ,@—O&ﬁ/

Approved as to form this day of
,202_

MARA W. ELLIOTT, City Attorney

By: W

Deputy City ﬁttomey

Michael J. Park

-PAGE 2 OF 2-
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Nt

ORDINANCE NUMBER O- 2178 8 (NEW SERIES)

DATE OF FINAL PASSAGE APR 929 2024

AN ORDINANCE OF THE COUNCIL OF THE CITY OF

SAN DIEGO (I) AUTHORIZING AN EXTENSION OF THE
OPERATING AGREEMENT WITH CIVIC SAN DIEGO; AND
(Il) APPROVING AN AMENDMENT TO THE OPERATING
AGREEMENT PROVIDING A SECOND FIVE-YEAR OPTION.

WHEREAS, Civic San Diego (Civic), a California nonprofit public benefit corporation
separate from the City of San Diego (City), performs City-wide special projects and economic
development, certain functions related to the wind-down of redevelopment, permitting, planning
and public works for downtown, and management of the downtown parking district; and

WHEREAS, pursuant to San Diego Ordinance No. 0-21082, the City Council (Council)
approved an Operating Agreement pursuant to which Civic provides services to the City for
certain wind-down and reporting activities required by the State legislature following its -
adoption of legislation dissolving redevelopment agencies across the State; and

WHEREAS, the Operating Agreement between City and Civic will expire on August 13,
2024; and

WHEREAS, the City desires to exercise its option to extend the term of the Operating
Agreement for an additional 5 years in accordance with section 1.2 of the Operating Agreement;
and

WHEREAS, the City further desires to amend the Operating Agreement to provide for a

second 5-year option to the City to be exercised at the City’s sole discretion; and
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WHEREAS, subject to certain exceptions, San Diego Charter section 99 (Section 99)
generally provides that no contract, agreement, or obligation creating City indebtedness and
extending for a period of more than five years may be authorized except by an ordinance adopted
by a two-thirds majority of the City Council; and

WHEREAS, the amendment extends the term of the Operating Agreement beyond five
years and does not fit within any recognized exception to Section 99, and therefore, is subject to
Section 99; and

WHEREAS, the Office of the City Attorney has drafted this Ordinance based on the
information provided by City staff, including information provided by affected third parties and
verified by City staff with the understanding that this information is complete, true, and accurate;
NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City of San Diego, as follows:

Section 1. The extension of the Operating Agreement for an additional five years
until August 12, 2029, is authorized for the purposes of allowing Civic to complete its wind-
down of redevelopment activities.

Section 2. The Mayor or designee is authorized to execute the amendment and to
take any and all actions necessary and appropriate to implement the amended Operating
Agreement.

Section 3. The Chief Financial Officer is authorized to appropriate and expend an
amount anticipated not to exceed $15,000,000 for Civic’s services provided to City under the
amended Operating Agreement, contingent upon the Chief Financial Officer’s furnishing one or

more certificates certifying that the funds necessary for expenditure are, or will be, on deposit in

the City Treasury.
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Section 4. A full reading of this Ordinance is dispensed with prior to its passage, a

written copy having been made available to the Council and the public prior to the day of its

passage.

Section 5. This Ordinance shall take effect and be in force on the thirtieth day from

and after the date of its final passage.

APPROVED: MARA W. ELLIOTT, City Attorney

N O

Michael J. Park
Deputy City Attorney

MIJP:nja

01/09/2024

Or. Dept: Civic San Diego
Doc. No. 3524781

[ hereby certify that the foregoing Ordinance was passed by the Council of the City of
San Diego, at this meeting of APR 0 92024 :

DIANA J.S. FUENTES

City Clerk
By (A A/i;{?;gz(iw'/f(//’qf(é/iﬁ
]_ﬁ)'jjputy City Cletk
soovess__ 22U 14 74P forf—
(da‘te) g TODD GLORIK, Mayor
Vetoed:
(date) TODD GLORIA, Mayor
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Passed by the Council of The City of San Diego on APR 0 §2024 by the following vote:
Councilmembers Yeas Nays Not Present  Recused
Joe LaCava m

Jennifer Campbell
Stephen Whitburn
Henry L. Foster lll
Marni von Wilpert
Kent Lee

Raul A. Campillo
Vivian Moreno

Sean Elo-Rivera

IS I Y A Y Y
N I I Y

Date of final passage APR 9.9 /024
TODD GLORIA
AUTHENTICATED BY: Mayor of The City of San Diego, California
DIANA LS. FUENTES
(Seal) City Clerk of The City of San Diego, California

By Deputy

[ HEREBY CERTIFY that the foregoing ordinance was not finally passed until twelve calendar
days had elapsed between the day of its introduction and the day of its final passage, to wit, on

MAR 12 2024 and on APR 22 2024

I FURTHER CERTIFY that said ordinance was read in full prior to passage or that such
reading was dispensed with by a vote of five members of the Council, and that a written copy of
the ordinance was made available to each member of the Council and the public prior to the day
of its passage.

DIANA I.S. FUENTES
(Seal) City Clerk of The City of San Diego, California

By Deputy

Office of the City Clerk, San Diego, California

217388

Ordinance Number O-
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. Passed by the Council of The City of San Diego on April 9, 2024, by the following vote:

YEAS: LACAVA, CAMPBELL, WHITBURN, FOSTER, VON WILPERT, LEE,

CAMPILLO, MORENO, & ELO-RIVERA.

NAYS: NONE.
NOT PRESENT: NONE.
RECUSED: NONE.

AUTHENTICATED BY:
TODD GLORIA
Mayor of The City of San Diego, California
DIANA J.S. FUENTES
City Clerk of The City of San Diego, California

(Seal)

By: Krystell Medina, Deputy

| HEREBY CERTIFY that the above and foregoing is a full, true, and correct copy of
ORDINANCE NO. 0-21788 (New Series) of The City of San Diego, California.

| FURTHER CERTIFY that said ordinance was not finally passed until twelve calendar days
had elapsed between the day of its introduction and the day of its final passage, to wit, on
March 12, 2024, and on April 22, 2024.

| FURTHER CERTIFY that said ordinance was read in full prior to passage or that such
reading was dispensed with by a vote of five members of the Council, and that a written
copy of the ordinance was made available to each member of the Council and the public
prior to the day of its passage.

DIANA ).S. FUENTES
City Clerk of The City of San Diego, California

(SEAL)

By: ﬁ;lgg(’llu% Médém , Deputy
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%
PROJECT LOCATION: End of B Street on North side of Santa Fe Depot

Google Maps
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EXHIBIT C

B Street Pedestrian Corridor: The work generally consists of improving the pedestrian access
along B Street on the north end of the Santa Fe Depot adjacent to the MTS and railroad tracks
with new street improvements to provide a pedestrian promenade with new paving, lighting, and
landscape walls.
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Schedule
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EXHIBITE
Developer's Estimated Cost

Project Title: B Street Pedestrian Corridor

ITEM DESCRIPTION Total Cost

1. Construction (Hard) Costs

Construction of B Street Pedestrian Corridor S 1,000,000
Subtotal No. 1: $ 1,000,000 ||

2. Design (Soft) Costs

Permitting/Fees S 100,000

Construction Administration (Design Team) S 100,000

Construction Manager S 350,000

Geotechnical Consulting S 30,000

Specialty Testing S 30,000

Miscellaneous Consulting/Legal Fees S 25,000
Subtotal No. 2: $ 635,000 ||

3. Total Project Costs (Subtotals No. 1 and No.2) (Section 3.1) B 1,635,000 ||

4. Project Contingency (15% of Project Costs) (Section 3.3.2) S 245,250

5. Developer Administration Costs (15% of Total Project Costs) (Section 3.3.1) S 282,038

TOTAL ESTIMATED COST (Section 3.3) S 2,162,288




Attachment A
Agenda Item: G.1
Meeting Date: July 16, 2026

EXHIBIT F

Project Schedule Obligations and Components

1. Developer’s Obligation. To the extent required by City, Developer shall provide, coordinate, revise, and
maintain the Project Schedule for all phases of the Project.

A.  Project Initiation. During Project initiation, Developer shall submit an updated Project Schedule on a
quarterly basis to City for review.

B. Construction Phase. During Construction, Developer shall submit an updated Project Schedule
monthly to City and shall include:

i Forecast data with the intended plan for the remainder of the contract duration.

ii. Actual data with indications of when and how much work and/or services was performed
(percent complete).

iii.  Logic changes or other changes required to maintain the Project Schedule.

2. Detail and Format. Unless otherwise directed by City, the Project Schedule shall include all phases of the
Project. It shall be in a precedence diagram format, plotted on a time-scaled calendar, detailed to activity
level, and shall include:

A. Identification of design and construction activities and their sequence.
i. Work shall be divided into a minimum of 5 activities.
ii. Incorporate specific activity and time requirements.

iii.  Include 10 weather/delay days, commonly known as “rain days.” The late finish date shall be
the fully elapsed Contract Time.

B. Float Time. Show activities on their early dates with corresponding Total Float Time noted beside
them.

i. Project Schedule shall not include more than 40 calendar days of Float Time absent written City
approval.

C. Milestones. Show milestones with beginning and ending dates.

i Milestones shall include schematic bid opening; Notice to Proceed; start construction; end
construction; and Project Completion and Acceptance.

D. Relationships. Show all appropriate definable relationships with separate explanation of constraints
and each start-start, finish-finish, or lag relationship. Relate all activities to each other and to the first
appropriate milestone.

E. Procurement. Show the procurement of major equipment and materials.

Submittals. Include all submittals required and identify the planned submittal dates, adequate review
time, and the dates acceptance is required to support design and construction.

3. Submittal. The Project Schedule shall be submitted electronically to City.
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EXHIBIT G

Meeting Requirements

1. Preconstruction Meeting. Developer shall conduct a preconstruction meeting with its officers, agents, and
employees and City. The purpose of this meeting is to discuss: (1) the Agreement conditions, (2) Scope of
Work clarifications, and (3) City policies, inspection requirements, and procedures.

A.  Attendance. Developer shall ensure that its construction contractor and major subcontractors, the
Project Superintendent, and the City Inspection Team as set forth in the Agreement, and all other
persons necessary as determined by Developer or City attend the preconstruction meeting.

B. Minutes. Developer shall take corresponding meeting minutes and distribute copies to all attendees.

2. Progress Meetings. Developer shall conduct weekly progress meetings at dates and times scheduled at the
preconstruction meeting with the following necessary parties: Developer’s Construction Superintendent,
Developer’s Project Manager, Developer’s Design Consultant, City representatives including Responsible
Department representatives, the Public Works Department Project Manager and the Resident Engineer.

A.  As-Builts. Developer shall bring updated As-Builts and verify that the latest changes have been made.
B. Special Meetings. Special meetings shall occur at Project phases as outlined in Exhibit H.

C. Rescheduling. Progress and Special Meetings may be rescheduled if rescheduled meeting times are
convenient for all necessary parties, and Developer has given no less than seven calendar days prior
written notice of the rescheduled meeting.

3. Agenda. All meetings shall include at a minimum the agenda identified in Exhibit H.
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EXHIBITH

Preconstruction, Progress, & Special Meeting Agenda

1. Preconstruction. The issues below, but not limited to, should be made part of the Preconstruction Meeting
Agenda, provided however that the agenda may deviate depending on the circumstances that exist at that

time.

11

1.2
13
14
1.5

1.6
1.7
1.8
1.9

1.10
1.11
1.12
1.13
1.14
1.15
1.16
1.17
1.18
1.19
1.20
121

Permits and utility issues, including telephoneg, cable, gas, and electric. RE to announce to Developer
that franchise companies may be working in the area of the Project and that coordination regarding
such a situation may need to be done.

Establish parking areas for construction employees and possibly patrons/others.
Developer’s payment procedure and forms.
Format for Request for Proposals (RFPs) using the sample in the back of the contract documents.

Collection of emergency numbers for off-hour emergencies from the prime (with an alternate contact
person).

Distribution and discussion of the construction schedule.
Procedure for maintaining the Project record documents.
Distribution of the Second Opinion Option Form.

Designation of persons authorized to represent and sign documents for the RE and Developer and the
respective communication procedures between parties.

Safety and first aid procedures including designation of Developer’s safety officer.
Temporary barricades, fencing, signs, and entrance and exit designations, etc.
Testing laboratory or agency and testing procedures.

Establish schedule for progress meetings.

Procedure for changes in work requested by Developer, notice to RE, timing, etc.
Procedure for changes in work requested by City.

Public safety.

Housekeeping procedures and Project site maintenance.

Protection and restoration of existing improvements.

Sanitation, temporary lighting, power, water, etc.

Procedure for encountering hazardous substances.

Any items requested by attendees of preconstruction meeting/open discussion.

2. Progress Meetings. The issues below, but not limited to, should be made part of the Progress Meeting

Agenda, provided however that the agenda may deviate depending on the circumstances that exist at that

time.

21
2.2
2.3
24

Review progress of construction since the previous meeting.
Discuss field observations, problems, conflicts, opportunities, etc.
Discuss pre-planning opportunities.

Identify problems that impede planned progress and develop corrective measures as required to regain
the projected schedule; revise the schedule if necessary.

H
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2.5 Discuss Developer’s plan for progress during the next construction period and the corresponding
inspections necessary.

2.6 Discuss submittal status.

2.7 Discuss request for information (RFI) status.

2.8  Progress of schedule.

2.9 Disputed items.

2.10 Non-conformance/non-compliance items.

2.11 New business of importance from any member of the meeting.

2.12 Deferred approvals and their coordination.

2.13 Discuss request for proposals, change orders, and progress payment status.

3. Special Meetings.

3.1  Other. Upon appropriate notice to other parties, the RE may call special meetings at times agreed to by
all parties involved.
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EXHIBIT I
Procedure for Processing Change Orders

1. Forms Required. Prior to construction, all Change Orders shall be requested in writing by the Developer on the
appropriate City form and must be approved or rejected by City in writing as provided in Section 3, below, and
delivered to Developer. The purpose is for the developer to obtain advance written approval (or rejection) from
the City prior to incurring the cost.

2.  Written Approval of Change Orders. Change Orders that will not result in an increase in the Estimated Cost,
may be approved by the RE in writing. If a requested Change Order will result in an increase in the Estimated
Cost, approval of the Change Order shall require City Council approval only if the increase will exceed the
Maximum Funds.

3. Process for Approval of Change Orders. A Change Order must indicate whether the change will result in any
change to the Estimated Cost, Project Schedule, or Project quality established during the design and submittal
review process.

3.1 Resident Engineer Review. The RE shall either approve or reject the Change Order in writing on the
appropriate City form within fourteen (14) calendar days of receiving Developer’s written notice,
provided Developer has submitted complete documentation substantiating the need for such Change
Order and the reasonableness of the cost. If City fails to respond to Developer’s written notice within the
fourteen (14) calendar days, the Change Order request shall automatically be deemed denied.

Documentation substantiating the reasonableness of the cost of the Change Order may include;

a. Signed daily work tickets. T & M sheets should be signed at the end of each day. This allows the RE
to be present during construction and confirm quantities and time as it relates to the change order
work and since Change Order Requests (COR’s) are eventually billed on subsequent IAR’s.

b. Proposals showing the cost of labor, materials, and equipment, using unit costs that are similar to
those of the original construction contract;

c. An explanation why the Change Order unit costs are dissimilar to those of the original construction
contract;

. Quotes from multiple vendors; or

e. Copies of correspondence between the contractor, subcontractors, Resident Engineer, etc. that

document a price negotiation.

If the RE acknowledges the work to be extra, a Change Order will be issued adjusting the compensation for
such portion of the Work in accordance with the Greenbook “Payment” and “Payment for Extra Work”
Sections.

4. City Council Approval. As noted in Section 2 above, if the Change Order request will result in an increase in
the Estimated Cost, City Council approval is required. In such cases, once a Change Order is preliminarily accepted
by the appropriate City staff, City staff shall process the Change Order along with any required amendments this
Agreement as a 1472 (Request for Council Action). At a hearing on such Request for Council Action, City Council
may either approve or reject such Change Orders. Council Approval shall not be subject to the fourteen (14)
calendar day response time set forth above in Section 3.1. Furthermore, nothing in this Agreement shall compel the
City Council to take any particular action.
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Exhibit J

Developer Checklist For Solicitation Preparation And
Advertisement Of Reimbursable Construction Bid Packages

Before You Begin Creating the Solicitation

e Contact the City’s Planning Department at (619) 533-3670 in order to receive a “WBS” number or an
Internal Order (10) number.

e Ensure that plans have been approved and signed by the City prior to advertising the solicitation.

e Contact the City’s Project Implementation (PI) Division of PWD at (619) 533-3778 in order to request the
Equal Opportunity Contracting Program (EOCP) ELBE/SLBE subcontracting goal percentages.

o Refer to the Reimbursement Agreement section of the Planning Department’s website to ensure the
appropriate and complete insurance requirements are provided.

Critical Elements for the Solicitation
e Type of State Contractor License required for the project.
Addenda acknowledgement section.
Bid Bond requirement language for Design-Bid-Build solicitations valued at $250,000 or more.
Payment and Performance Bond language.
Clear announcement of Pre-Bid meeting date, time, and location (if applicable).
Clear announcement of Bid due date, time, and location.
Clear instructions on Contractor Prequalification requirements and process.
Clear announcement of Equal Benefits Ordinance policy.
Clear statement that Prevailing Wages will apply to the project.
Statement of the Prime Contractor self-performance requirement. Standard is 50%, minimum is 25%.
Identify the basis of award; such as base bid only, or base bid plus all alternates (when applicable).

» Required Forms and Certifications

Subcontractor Listing Form
Subcontractor Listing Form for Alternates
Supplier Listing Form

Non-Collusion Affidavit

Drug-Free Workplace

ADA Compliance

Contractor Standards

Equal benefits Ordinance

Bid Bond

Contractor’s Certification of Pending Actions

N N N N NN

USING THE CITY’S SOLICITATION DOCUMENTS AS A TEMPLATE (provided by the Public Works Contracts
Division upon request) IS HIGHLY RECOMMENDED IN ORDER TO MEET THESE REQUIREMENTS FOR
REIMBURSEMENT.

Advertisement of the Solicitation
e  Ensure that the solicitation for the project is advertised for one day (minimum) in the City’s official
newspaper (SD Daily Transcript via The Daily Journal Corporation — 1-800-788-7840)._
e Ensure that there is the required time between the advertisement of the project and the bid due date. This
will allow contractors to solicit and meet the EOCP requirements. Standard is 30 days “on the street”,
minimum is 21 days.
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EXHIBIT K

Consultant Provisions

1. Third Party Beneficiary. The City of San Diego is an intended third party beneficiary of this contract. In
addition, it is expected that upon completion of design and payment in full to Consultant by Developer, the City
will become the owner of the Project design and work products, and City shall be entitled to enforce all of the
provisions of this contract as if it were a party hereto. Except as expressly stated herein, there are no other
intended third party beneficiaries of this contract.

2. Competitive Bidding. Consultant shall ensure that all design plans and specifications prepared, required, or
recommended under this Agreement allow for competitive bidding. Consultant shall design such plans or
specifications so that procurement of services, labor or materials are not available from only one source, and
shall not design plans and specifications around a single or specific product, piece of major equipment or
machinery, a specific patented design, or a proprietary process, unless required by principles of sound
engineering practice and supported by a written justification that has been approved in writing by the City of
San Diego. Consultant shall submit this written justification to the City of San Diego prior to beginning work on
such plans or specifications. Whenever Consultant recommends a specific product or equipment for competitive
procurement, such recommendation shall include at least two brand names of products that are capable of
meeting the functional requirements applicable to the Project.

3. Professional Services Indemnification. Other than in the performance of design professional services which
shall be solely as addressed in Sections 4 and 5 below, to the fullest extent permitted by law, Consultant shall
defend (with legal counsel reasonably acceptable to the City), indemnify and hold harmless the City and its
officers, agents, departments, officials, and employees (Indemnified Parties) from and against all claims, losses,
costs, damages, injuries (including, without limitation, injury to or death of an employee of Consultant or its
subcontractors, agents, subagents and consultants), expense and liability of every kind, nature and description
(including, without limitation, incidental and consequential damages, court costs, attorney’s fees, litigation
expenses and fees of expert consultants or expert witnesses incurred in connection therewith and costs of
investigation) that arise out of, pertain to, or relate to, directly or indirectly, in whole or in part, any services
performed under this Agreement by Consultant, any subcontractor, anyone directly or indirectly employed by
them, or anyone they control. Consultant’s duty to defend, indemnify, protect and hold harmless shall not
include any claims or liabilities arising from the active negligence, sole negligence or willful misconduct of the
Indemnified Parties. As to Consultant’s professional obligations, work or services involving this Project,
Consultant agrees to indemnify and hold harmless the City of San Diego, and its agents, officers and employees
from and against any and all liability, claims, costs, and damages, including but not limited to, attorney’s fees,
losses or payments for injury to any person or property, caused directly or indirectly from the negligent acts,
errors or omissions of Consultant or Consultant’s employees, agents or officers. This indemnity obligation shall
apply for the entire time that any third party can make a claim against, or sue the City of San Diego for
liabilities arising out of Consultant’s provision of services under this Agreement.

4. Indemnification for Design Professional Services. To the fullest extent permitted by law (including, without
limitation, California Civil Code section 2782.8), with respect to the performance of design professional
services, Design Professional shall indemnify and hold harmless the City, its officers, and/or employees, from
all claims, demands or liability that arise out of, pertain to or relate to the negligence, recklessness, or willful
misconduct of Design Professional or Design Professional’s officers or employees.

5. Design Professional Services Defense. Parties will work in good faith to procure applicable insurance
coverage for the cost of any defense arising from all claims, demands or liability that arise out of, pertain to or
relate to the negligence, recklessness, or willful misconduct of Design Professional or Design Professional’s
officers or employees.

6. Enforcement Costs. Consultant agrees to pay any and all reasonable costs the City of San Diego may incur to
enforce the indemnity and defense provisions set forth in this Agreement.

7. Professional Liability Insurance. For all of Consultant’s employees who are subject to this Agreement,
Consultant shall keep in full force and effect, errors and omissions insurance providing coverage for
professional liability with a combined single limit of one million dollars ($1,000,000) per claim and two million
dollars ($2,000,000) aggregate. Consultant shall ensure both that (1) this policy’s retroactive date is on or before

K
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10.

11.

12.

the date of commencement of the work to be performed under this Agreement; and (2) this policy has a
reporting period of three (3) years after the date of completion or termination of this Agreement. Consultant
agrees that for the time period defined above, there will be no changes or endorsements to the policy that
increases the City of San Diego’s exposure to loss.

Commercial General Liability (CGL) Insurance. Consultant shall keep in full force and effect, during any
and all work performed in accordance with this Agreement, all applicable CGL insurance to cover personal
injury, bodily injury and property damage, providing coverage to a combined single limit of one million dollars
($1,000,000) per occurrence, subject to an annual aggregate of two million dollars ($2,000,000) for general
liability, completed operations, and personal injury other than bodily injury. Contractual liability shall include
coverage of tort liability of another party to pay for bodily injury or property damage to a third person or
organization. Contractual liability limitation endorsement is not acceptable.

Insurance Policy Requirements. Except for professional liability insurance and Workers Compensation, the
City of San Diego and its respective elected officials, officers, employees, agents, and representatives shall be
named as additional insureds. Additional insured status must be reflected on additional insured endorsement
form CG 20 10, or equivalent, which shall be submitted to the City of San Diego. Further, all insurance required
by express provision of this agreement shall be carried only by responsible insurance companies that have been
given at least an “A” or “A-*and “VII” rating by AM BEST, that are licensed to do business in the State of
California, and that have been approved by the City of San Diego. The policies cannot be canceled, non-
renewed, or materially changed except after thirty (30) calendar days prior written notice by Consultant or
Consultant’s insurer to the City of San Diego by certified mail, as reflected on an endorsement that shall be
submitted to the City of San Diego, except for non-payment of premium, in which case ten (10) calendar days
notice must be provided. Before performing any work in accordance with this Agreement, Consultant shall
provide the City of San Diego with all Certificates of Insurance accompanied with all endorsements.

Workers Compensation. For all of the Consultant’s employees who are subject to this Agreement and to the
extent required by the State of California, the Consultant shall keep in full force and effect, a Workers
Compensation policy. That policy shall provide a minimum or one million dollars ($1,000,000) of employers
liability coverage, and the Consultant shall provide an endorsement that the insurer waives the right of
subrogation against the City of San Diego and its respective elected officials, officers, employees, agents and
representatives.

Compliance Provision. Consultant agrees, at its sole cost and expense, to perform all design, contract
administration, and other services in accordance with all applicable laws, regulations, and codes, including, but
not limited to, the Americans with Disabilities Act of 1990 (ADA) and title 24 of the California Code of
Regulations as defined in Section 18910 of the California Health and Safety Code (Title 24). Further,
Consultant is responsible as designer and employer to comply with all ports of the ADA and Title 24.

Maintenance of Records. Consultant shall maintain books, records, logs, documents and other evidence
sufficient to record all actions taken with respect to the rendering of services for the Project, throughout the
performance of the services and for a period of five (5) years following completion of the services for the
Project. Consultant further agrees to allow the City of San Diego to inspect, copy and audit such books, records,
documents and other evidence upon reasonable written notice. In addition, Consultant agrees to provide the City
of San Diego with complete copies of final Project design and construction plans and Project cost estimate.
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EXHIBIT L

Design and Construction Standards

1. Laws. Developer shall comply with all local, City, County, State, and Federal laws, codes and regulations,
ordinances, and policies, including, but not limited to, the following:

A.  Permits. Development Services Department permits, hazardous material permits, Coastal Commission
permits.

B. Building Codes. State and local Building Codes

C. The Americans with Disabilities Act (ADA) and Title 24 of the California Building Code (Title 24). It
is Developer’s sole responsibility to comply with all ADA and Title 24 regulations. See Developer
Certification attached as Exhibit M.

D.  Environmental. Developer shall complete all environmental measures required by the California
Environmental Quality Act (CEQA), the National Environmental Policy Act (NEPA), and the local
jurisdiction, including but not limited to, implementation of mitigation measures, and conducting site
monitoring.

E. Air, Water, and Discharge. Developer shall comply with the Clean Air Act of 1970, the Clean Water
Act, and San Diego Municipal Code Chapter 4, Article 3, Division 3 (Stormwater Management and
Discharge Contraol).

F. ESBSSA. Developer shall comply with the Essential Services Building Seismic Safety Act, SB 239 &
132.

G.  City Directives. Developer shall comply immediately with all directives issued by City or its
authorized representatives under authority of any laws, statutes, ordinances, rules, or regulations.

2. Standard Specifications. Developer shall comply with the most current editions of the following reference
specifications when designing and constructing the Project, including:

A.  Green Book and White Book. Standard Specifications for Public Works Construction, including the
Regional and City of San Diego Supplement Amendments.

B. DOT. California Department of Transportation Manual of Traffic Controls for Construction and
Maintenance Work Zones.

3. City Standards. Developer’s professional services shall be provided in conformance with the professional
standards of practice established by City. This includes all amendments and revisions of these standards as
adopted by City. The professional standards of practice established by City include, but are not limited to, the
following:

A.  City of San Diego’s Drainage Design Manual

City of San Diego’s Landscape Technical Manual

City of San Diego’s Street Design Manual

City of San Diego’s Manual of Preparation of Land Development and Public Improvement Plans
City of San Diego’s Technical Guidelines for Geotechnical Reports

City of San Diego Standard Drawings including all Regional Standard Drawings

City of San Diego Data Standards for Improvement Plans

I O mOoOoOw

The City of San Diego Consultant’s Guide to Park Design and Development.
I The City of San Diego Water Department Guidelines and Standards
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EXHIBIT M
Certification for Title 24/ADA Compliance

[INSERT Name of Project]

| HEREBY WARRANT AND CERTIFY that any and all plans and specifications
prepared for [INSERT Name of Project] shall meet all current California Building Standards
Code, California Code of Regulations, Title 24 and Americans with Disabilities Act
Accessibility Guidelines requirements, and shall be in compliance with the Americans with
Disabilities Act of 1990.

Dated:

By:
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EXHIBIT N

Approval of Design, Plans, and Specifications

UNLESS OTHERWISE DIRECTED BY THE CITY IN WRITING, DEVELOPER SHALL OBTAIN APPROVAL
OF DESIGN, PLANS, AND SPECIFICATIONS IN THE MANNER IDENTIFIED BELOW:

1. City Approval. Developer shall obtain City approval through the City of San Diego’s Development Services
Department and obtain all necessary permits for delivery of the project.

2. Submittal of Plans, Specifications, and Budget. Developer shall deliver to City complete Plans and
Specifications, Estimated Costs, and bid documents, consistent with the Schematic Drawings, for the design
and construction of the Project, in accordance with Exhibit D (Project Schedule).

3. Citywide Review of 100% Plans and Specifications. Plans and Specifications shall include City’s standard
drawings and specifications as described in Exhibit L. If requested by City, Developer shall make changes to
the Plans and Specifications, but Developer shall not be responsible for implementing such changes if they
increase the Estimated Cost.

4.  FEinal Approval and Permit Review. City approval of the Plans and Specifications is a condition precedent to
authorization to proceed with subsequent work on the Project.
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EXHIBIT O

Construction Obligations

1. Site Safety, Security, and Compliance. Developer shall be responsible for site safety, security, and

compliance with all related laws and regulations.

A.

Persons. Developer shall be fully responsible for the safety and security of its officers, agents, and
employees, City’s officers, agents, and employees, and third parties authorized by Developer to access
the Project site.

Other. Developer is responsible for the Project, site, materials, equipment, and all other incidentals
until the Project has been accepted by the City pursuant to Article 1.

Environment. Developer shall be responsible for the environmental consequences of the Project
construction and shall comply with all related laws and regulations, including, but not limited to, the
Clean Air Act of 1970, the Clean Water Act, Executive Order Number 11738, and the Stormwater
Management and Discharge Control Ordinance No. 0-17988, and any and all Best Management
Practice guidelines and pollution elimination requirements as may be established by the Enforcement
Official. Furthermore, the Developer shall prepare and incorporate into the Construction Documents a
Stormwater Pollution Prevention Plan (SWPPP) to be implemented by the Developer during Project
construction. Where applicable, the SWPPP shall comply with both the California Regional Water
Quality Control Board Statewide General Construction Storm Water permit and National Pollution
Discharge Elimination System permit requirements and any municipal regulations adopted pursuant to
the permits.

2. Access to Project Site.

A

Field Office. As applicable and feasible, Developer shall provide in the construction budget a City field
office (approximately 100 square feet) that allows City access to a desk, chair, two drawer locking file
cabinet with key, phone, fax, computer, copy machine and paper during working hours.

Site Access. City officers, agents and employees have the right to enter the Project site at any time;
however, City will endeavor to coordinate any entry with Developer.

Site Tours. Site tours may be necessary throughout completion of the Project. Developer shall allow
City to conduct site tours from time to time as the City deems necessary. City will give Developer
notice of a prospective tour and a mutually agreeable time shall be set. Developer is not obligated to
conduct tours or allow access for tours when City fails to give prior notice.

3. Surveying and Testing. Developer shall coordinate, perform, and complete all surveying, materials testing,

and special testing for the Project at the Project site, as otherwise required by this Agreement, and as required
under the State Building Code or any other law or regulation, including:

A

Existing Conditions. Developer shall obtain all necessary soils investigation and conduct agronomic
testing required for design of the Project. The soils consultant shall prepare a statement that will be
included in the Bidding Documents as to the nature of soils, ground water conditions, agronomic soil
preparation recommendations, and any other information concerning the existing conditions of the site.

Utilities. Developer shall provide all required information for the construction or relocation of public or
private utility facilities that must be constructed or relocated as a result of this Project. Developer shall
file all of the required documents for the approval of authorities having jurisdiction over the Project and
in obtaining the services of all utilities required by the Project.

Geotechnical Information. Developer shall obtain all necessary geotechnical information required for the
design and construction of the Project. The Project Engineering Geologist and/or Project Soils Engineer
(qualified R.C.E. or R.G.E.) shall prepare a statement, that will be included in the Bidding Documents, to
address existing geotechnical conditions of the site that might affect construction.

@)
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10.

Public Right of Way. All work, including, materials testing, special testing, and surveying to be conducted in
the public right-of-way shall be coordinated with the City.

A. Materials Testing. Developer shall pay for and coordinate with City to have all material tests within the
public right-of-way and any asphalt paving completed by City’s Material Testing Laboratory.

B. Surveying. Developer shall pay for and coordinate with City’s Survey Section all surveying required
within the public right-of-way.

C. Follow all Laws, Rules, and Regulations. Developer agrees to follow all City standards and regulations
while working in the public right-of-way, including but not limited to, utilizing proper traffic control and
obtaining necessary permits.

Traffic Control. Developer shall address all traffic control requirements for the Project including, if necessary,
separate traffic control plans, and/or notes.

Inspections. Developer shall coordinate any and all special inspections required for compliance with all State
Building Codes as specified in the Contract Documents.

A. Reports. Developer shall provide City all special inspection reports within seven (7) calendar days of
inspection. Developer shall report all failures of special inspections to City.

B. Remedies. Remedies for compliance shall be approved by Developer, Developer’s consultants, City’s
Development Services Department, and City representatives.

C. Concealing Work. Prior to concealing work, Developer shall obtain approval of the work from the
following three entities: 1) Engineering & Capital Projects Department; 2) Development Services
Department; and 3) Special Inspections - as required by all State Building Codes and as provided in this
Agreement. This approval is general approval only and in no way relieves Developer of its sole
responsibilities under this Agreement or any and all laws, codes, permits or regulations. Developer shall
fulfill all requirements of each of these three entities.

Property Rights. Developer shall provide all required easement documents, including but not limited to:
dedication, acquisitions, set asides, street vacations, abandonments, subordination agreements, and joint use
agreements, as required by City of San Diego Real Estate Assets Department requirements. City shall not
require Developer to provide any easement documents for land to which Developer does not have title;
however, Developer shall not relinquish, sell or transfer title to avoid any obligation under this Section, this
Agreement, the Public Facilities Financing Plans or any applicable Development Agreement or other
entitlement.

Permits. The Parties acknowledge the construction work to be performed on the Project by Developer in
compliance with this Agreement is subject to the prior issuance of building, land development, and/or public
improvement permits paid for and obtained by Developer. In the event that City, or any other governmental
agency, unreasonably refuses to issue the permit(s) necessary to authorize the work to be performed or if the
permit(s) are unreasonably canceled or suspended, then Developer is relieved from its obligation to construct
those improvements covered by the denial of said permit(s), and City shall reimburse Developer in
accordance with the terms of the Agreement for the work completed. All plans, specifications and
improvements completed to the date of the denial, suspension or cancellation of said permit(s) shall become
the property of City upon reimbursement as set forth above.

Maintenance. Developer shall maintain and be responsible for the Project site until Acceptance of the
Project, including ongoing erosion prevention measures. Unless stated otherwise in the Agreement, upon
Acceptance of the Project, City shall be responsible for all maintenance of Project site.

Drug-Free Workplace. Developer agrees to comply with the City’s requirements in Council Policy 100-17,
“DRUG-FREE WORKPLACE,” adopted by San Diego Resolution R-277952 and incorporated into this
Agreement by this reference. Developer shall certify to the City that it will provide a drug-free workplace by
submitting a Developer Certification for a Drug-Free Workplace form (Exhibit P).

A. Developer Notice to Employees. Developer shall publish a statement notifying employees that the
unlawful manufacture, distribution, dispensation, possession, or use of a controlled substance is

@)
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prohibited in the work place, and specifying the actions that will be taken against employees for
violations of the prohibition.

B. Drug-Free Awareness Program. Developer shall establish a drug-free awareness program to inform
employees about all of the following:

i The dangers of drug abuse in the work place.

ii. The policy of maintaining a drug free work place.

iii.  Awvailable drug counseling, rehabilitation, and employee assistance programs.
iv.  The penalties that may be imposed upon employees for drug abuse violations.

V. In addition to Section 10.A above, the Developer shall post the drug-free policy in a prominent
place.

C. Developer’s Agreements. Developer further certifies that each contract for consultant or contractor
services for this Project shall contain language that binds the consultant or contractor to comply with the
provisions of Section 10 “Drug-Free Workplace,” as required by Sections 2.A(1) through (3) of Council
Policy 100-17. Consultants and contractors shall be individually responsible for their own drug-free work
place program.
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EXHIBITP

Certification for a Drug-Free Workplace

PROJECT TITLE: [INSERT Name of Project]

I hereby certify that | am familiar with the requirement of San Diego City Council Policy No.
100-17 regarding Drug-Free Workplace, and that [INSERT Developer Name] has in place a
drug-free workplace program that complies with said policy. | further certify that each
subcontract agreement for this Project contains language that indicates the
Subconsultants/Subcontractors agreement to abide by the provisions of Sections 2.A(1) through
(3) of Council Policy 100-17 as outlined.

Signed

Printed Name

Title

Date
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EXHIBIT Q
Product Submittal and Substitution

1. Product Submittal. Prior to the bidding process, Developer shall submit for City approval a list of products
intended for use in the Project. Upon Developer’s completion of Plans and Specifications, City will review and
approve products specified therein. Developer shall provide City a copy of each submittal for City approval
throughout the duration of construction within twenty (20) Calendar Days of Developer’s receipt of submittal.
Approval is general approval only and in no way relieves Developer of its sole responsibilities under this
Agreement or any and all laws, codes, permits, or regulations.

2. Substitutions. Developer shall submit all requests for product substitutions to City in writing within thirty (30)
Calendar Days after the date of award of the construction contract. After expiration of the thirty (30) calendar
days, City will allow substitution only when a product becomes unavailable due to no fault of Developer’s
contractor. City shall review substitution requests within thirty (30) Calendar Days of submission of such
requests. Developer agrees that City requires Consultant’s input and as such Developer shall coordinate a
seven (7) calendar review by its Consultant.

A. Substantiate Request. Developer shall include with each substitution request complete data that
substantiates that the proposed substitution conforms to requirements of the Contract Documents.

B. Developer Representations. By submitting a substitution request, Developer is representing to City all of
the following: (a) Developer has investigated proposed product and determined that in all respect the
proposed product meets or exceeds the specified product; (b) Developer is providing the same warranty
for the proposed product as was available for the specified product; (c) Developer shall coordinate
installation and make any other necessary modifications that may be required for work to be complete in
all respects; and (d) Developer shall waive any claims for additional costs related to the substituted
product, unless the specified product is not commercially available.

C. Separate Written Request. City will not consider either substitutions that are implied in the product data
submittal without a separate written request or substitutions that will require substantial revision of
construction contract documents.

3. Samples.
Postage. Samples shall be sent to Developer’s office, postage prepaid.

B. Review. Developer shall furnish to City for review, prior to purchasing, fabricating, applying or
installing, two (2) samples (other than field samples) of each required material with the required finish.

i Where applicable, all samples shall be 8” x 10” in size and shall be limited in thickness to a
minimum consistent with sample analysis. In lieu thereof, the actual full-size item shall be
submitted.

ii. Developer shall assign a submittal number. Developer shall include with each submission a list of
all samples sent, a statement as to the usage of each sample and its location in the Project, the
name of the manufacturer, trade name, style, model, and any other necessary identifying
information.

iii.  All materials, finishes, and workmanship in the complete building shall be equal in every respect
to that of the reviewed sample.

iv.  City will return one submitted sample upon completion of City review.

V. Developer’s or Developer’s agents’ field samples shall be prepared at the site. Affected finish
work shall not commence until Developer or Developer’s agents have been given a written review
of the field samples.
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EXHIBIT R

Extra Work Provisions

1. Extra Work. City may at any time prior to Project Completion order Extra Work on the Project. The sum of
all Extra Work ordered shall not invalidate this Agreement and without notice to any surety.

A. Requests in Writing. All requests for Extra Work shall be in writing, and shall be treated as and are
subject to the same requirements as Change Orders. Developer shall not be responsible for failure to
perform Extra Work, which was requested in a manner inconsistent with this Section.

2. Bonds Required for Extra Work. Developer’s and Developer’s agents’ bonds, under Article XVII, shall
cover any Extra Work provided that the Extra Work is paid for by the Project Budget.

3. Reimbursement for Extra Work. Work performed by Developer as Extra Work is reimbursable in the same
manner as described in Article XI1. The Project Contingency as described in Article 111, will be used first to
cover the costs of Extra Work.

4. Markup. Developer will be paid a reasonable allowance for overhead and profit. The allowance shall be paid
in accordance with and per the percentage described in the section of the Greenbook and Whitebook noted as
“Markup”, and shall be added to the Developer’s costs for Extra Work.
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EXHIBIT S

Notification of Reimbursable Project

Pursuant to Section 12.1.1 of the Reimbursement Agreement with [INSERT Developer Name]
for Financing Plan Project No. [INSERT Number], [INSERT Project Name], in the [INSERT
Community] Community, adopted pursuant to City Council Resolution/Ordinance No. [INSERT
Number] and executed on [INSERT Date], [INSERT Developer Name] hereby notifies the City
of San Diego that work will begin on [INSERT Name of Project]in the [INSERT Community]
community on or about [Insert Date Work is Scheduled to Begin].

This Notification of Reimbursable Project form shall be submitted with the Project’s
construction permit application to the City’s Development Services Department prior to
commencement of any work on construction Project No. [INSERT PTS Number], Development
Services Deposit Account No. [INSERT Account Number].

The Developer shall add the following note above the title block on the construction plan cover
sheet, and on all sheets where subject to reimbursement:

REIMBURSABLE PROJECT: [INSERT Community Name].

This note is required to be submitted with the application for the Project’s construction permit.

[Insert Name of Developer],
[Insert type of entity]

By:

[Insert Title]

Dated:
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EXHIBIT T

Sample Reimbursement Request Form
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EXHIBIT U

Project Deliverables

A.  Working Drawings. Developer shall prepare Working Drawings in accordance with City’s most current drawing
format as outlined in City of San Diego’s Manual of Preparation of Land Development and Public Improvement
Plans.

i Quality. Developer shall make Working Drawings by one of the following methods: permanent ink, Computer
Aided Drafting, a permanent photographic reproduction process, or with pencil made for use on drafting film
and permanently fixed with spray coating. Scale and clarity of detail shall be suitable for half-size reduction.

ii. Font and Contents. Specifications shall be typewritten with one type face, on bond paper utilizing Greenbook
format. Developer will furnish only the technical “Special Provisions” section of the Specifications to
supplement or modify the Green Book and White Book standards as needed.

B. Surveys. Developer shall provide all surveying services required for the design of this Project in accordance with all
applicable legal regulations, the Technical Guidelines produced by the California Council of Civil Engineers & Land
Surveyors under the title “A Guide to Professional Surveying Procedures,” and the City of San Diego Engineering
and Capitol Projects Department’s “Data Standards for Improvement Plans,” August 2004.

C. Schematic Design Documents. Developer shall consult with City to ascertain requirements of the Project and to
prepare Schematic Design Documents.

i Schematic Design Documents shall include, but not be limited to the following:
a. Sketches with sufficient detail to illustrate the scale and location of Project components.

b. Floor plans with sufficient cross-sections to illustrate the scale and relationship of building components,
exterior elevations and exterior colors and textures.

C. Analysis of parameters affecting design and construction for each alternate considered.

d. Description and recommendation for structural, mechanical and electrical systems, showing alternatives
considered.

e. Probable construction costs for the base Project and all additive alternates considered.

f. Summary of Project requirements and a recommendation.

g. Acrtistic renderings of the Project.

ii. Form. Developer’s Schematics shall conform to the quality levels and standards in size, equipment, and all
facets of its design and deliverables as set forth in City specifications and as may be updated prior to
commencement of construction.

D. Design Development Documents. Developer shall prepare from the approved Schematic Design Documents, for
approval by City, Desigh Development Documents to fix and describe the size and character of the entire Project.
These documents shall contain, at a minimum, the following:

i Site plan, indicating the nature and relational location, via dimensions, of all proposed Project components.
ii. Traffic circulation and landscaping should also be indicated at this stage if applicable.

iii.  Plans, elevations, cross-sections, and notes as required to fix and describe the Project components.

iv.  Proposed construction schedules.

V. Technical ‘Special Provisions’ section of the Specifications.

vi.  Outline of Specifications prepared in accordance with the latest recommended format of the Construction
Specification Institute.

vii.  Probable Project construction costs, for each component of the Project being considered in this phase.

viii.  Color board with material samples.
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E. Construction Documents. Developer shall provide, based on the approved Design Development documents, Working
Drawings and Contract Specifications (throughout the Agreement and attached exhibits referred to as Construction
Documents) setting forth in detail the requirements for construction of the Project, including the necessary bidding
information.

F. Utility Location Requests. Along with initial submission of Construction Documents, Developer shall furnish copies
of the Service and Meter Location Request and all utility companies’ verifications.

G.  Cost Estimate. Developer shall provide a construction cost estimate based on the Construction Documents.

H. H, G, & E Reports. Developer shall provide hydrologic, geotechnical, environmental documents, and other related
documents or reports as required by City.

. As-Builts. Developer shall provide As-Builts.

i As-Builts shall show by dimension accurate to within one (1) inch, the centerline of each run of conduits and
circuits, piping, ducts, and other similar items as determined by City, both concealed and visible. Developer
shall clearly identify the item by accurate note such as “cast iron drain,” galvanized water, etc. Developer shall
clearly show, by symbol or note, the vertical location of the item (“under slab,” “in ceiling,” “exposed,” etc.),
and make all identification sufficiently descriptive that it may be related reliably to the specification. Developer
shall thoroughly coordinate all changes on the As-Builts making adequate and proper entries on each page of
specifications and each sheet of drawings and other documents where entry is required to properly show the
change.

ii. Developer shall include all of the following on the As-Builts:
a. Depth of foundation in relation to finished first floor.

b. Horizontal and vertical locations of underground utilities and appurtenances, with references to
permanent surface improvements.

c. Locations of internal utilities and appurtenances, with references to visible and accessible features of the
structure.

d. Field changes of dimensions and details.

e. Changes authorized by approved proposal requests, construction change orders, discussion with City
that resulted in any change/deviation from City's program, specifications, approved plans, equipment or
materials.

f. Details not issued with original contract drawings, design/build plans, deferred approvals, etc.

g. Upon completion of work, obtain signature of licensed surveyor or civil engineer on the Project record

set verifying layout information.

h. Show locations of all utilities on-site with size, and type of pipe, if different than specified, and invert
elevations of pipe at major grade and alignment changes.

i. The title “PROJECT RECORD” in 3/8” letters.

iii.  Developer shall maintain a set of As-Builts at the Project site for reference. Developer shall ensure that
changes to the As-Builts are made within twenty-four hours after obtaining information. Changes shall be
made with erasable colored pencil (not ink or indelible pencil), shall clearly describe the change by note (hote
in ink, colored pencil or rubber stamp) and by graphic line, shall indicate the date of entry, shall circle the area
or areas affected and, in the event of overlapping changes, use different colors for each change.

J. As-Graded Reports. Developer shall submit the City approved As-Graded Report summarizing the results of the
observations and testing of grading operations.

K.  Signed Grading and/or Public Right-of-Way Permit. The Developer shall submit the signed grading and/or public
right-of-way permit.

L. Operation and Maintenance Manuals. Developer shall submit all Operation and Maintenance manuals prepared in the
following manner:

i In triplicate, bound in 8% x 11 inch (216 x 279 mm) three-ring size binders with durable plastic covers prior to
City's Final Inspection.

U
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ii. A separate volume for each system, including but not limited to mechanical, electrical, plumbing, roofing,
irrigation, and any other system as determined by City, with a table of contents and index tabs in each volume
as follows:

a. Part 1: Directory, listing names, addresses, and telephone numbers of Developer’s agents, suppliers,
manufacturers, and installers.

b. Part 2: Operation and Maintenance Instructions, arranged by specification division or system. For each
specification division or system, provide names, addresses and telephone numbers of Developer’s
agents, suppliers, manufacturers, and installers. In addition, list the following: 1) appropriate design
criteria; 2) list of equipment; 3) parts list; 4) operating instructions; 5) maintenance instructions,
equipment; 6) maintenance instructions, finishes; 7) shop drawings and product data; and 8) warranties.

M.  Capitalization Form. The Developer shall submit all required capitalization information in a form acceptable to the
Facilities Financing Project Manager.

N.  Certificate of Occupancy/Property Transfers. The Developer shall submit any required certificates of occupancy
and/or property transfers.
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EXHIBIT V

Capitalization Form: Capitalization Form to be completed by Developer updated upon final
completion of Project (100%) to reflect all verified project costs.
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EXHIBIT W

Required Insurance Provisions

1. Types of Insurance. At all times during the term of this Agreement and for so long as the Agreement

requires,

1.1

1.2

13

1.4
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Developer shall maintain insurance coverage as follows:

Commercial General Liability. Developer shall provide at its expense a policy or policies of
Commercial General Liability (CGL) Insurance written on an 1SO Occurrence form CG 00 01 07
98 or an equivalent form providing coverage at least as broad and which shall cover liability
arising from premises and operations, XCU (explosions, underground, and collapse) independent
contractors, products/completed operations, personal injury and advertising injury, bodily injury,
property damage, and liability assumed under an insured’s contract (including the tort liability of
another assumed in a business contract). There shall be no endorsement or modification of the
CGL Insurance limiting the scope of coverage for either “insured vs. insured” claims or
contractual liability. Developer shall maintain the same or equivalent CGL Insurance as described
herein for at least ten (10) years following substantial completion of the work. All costs of defense
shall be outside the policy limits. The Policy shall provide for coverage in amounts not less than
the following: (i) General Annual Aggregate Limit (other than Products/Completed Operations) of
two million dollars ($2,000,000); (ii) Products/Completed Operations Aggregate Limit of two
million dollars ($2,000,000); (iii) Personal Injury Limit one million dollars ($1,000,000); and (iv)
Each Occurrence one million dollars ($1,000,000).

Commercial Automobile Liability. For all of Developer’s automobiles used in conjunction with
the Project including owned, hired and non-owned automobiles, Developer shall keep in full force
and effect, a policy or policies of Commercial Automobile Liability Insurance written on an ISO
form CA 00 01 12 90 or a later version of this form or equivalent form providing coverage at least
as broad in the amount of one million dollars ($1,000,000) combined single limit per occurrence,
covering bodily injury and property damage for owned, non-owned and hired automobiles (“Any
Auto”). All costs of defense shall be outside the policy.

Architects and Engineers Professional Liability. For all of Developer’s employees who are subject
to this Agreement, Developer shall keep in full force and effect, or Developer shall require that its
architect/engineer(s) of record keep in full force and effect errors and omissions insurance
providing coverage for professional liability with a combined single limit of one million dollars
($1,000,000) per claim and two million dollars ($2,000,000) annual aggregate. Developer shall
ensure both that (i) this policy retroactive date is on or before the date of commencement of the
Project; and (ii) this policy has a reporting period of three (3) years after the date of completion or
termination of this Contract. Developer agrees that for the time period defined above, there will be
no changes or endorsements to the policy that increases the City's exposure to loss.

Worker’s Compensation. For all of Developer’s employees who are subject to this Contract and to
the extent required by the State of California, Developer shall keep in full force and effect, a
Workers’ Compensation Insurance and Employers’ Liability Insurance to protect Developer
against all claims under applicable state workers’ compensation laws. The City, its elected
officials, and employees will not be responsible for any claims in law or equity occasioned by the
failure of the Developer to comply with the requirements of this section. That policy shall provide
at least the Statutory minimums of one million dollars ($1,000,00) for Bodily Injury by Accident
for each accident, one million dollars ($1,000,000) for Bodily Injury by Disease each employee,
and a one million dollars ($1,000,000) for Bodily Injury by Disease policy limit. Developer shall
provide an endorsement that the insurer waives the right of subrogation against the City and its
respective elected officials, officers, employees, agents and representatives.

1.4.1  Prior to the execution of the Agreement by the City, the Developer shall file the
following signed certification:
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“l am aware of the provisions of Section 3700 of the Labor Code which requires
every employer to be insured against liability for worker’s compensation or to
undertake self-insurance, in accordance with the provisions of that code, and | will
comply with such provisions before commencing the performance of the work of
the Contract.”

15 Builder’s Risk. To the extent commercially available, Developer shall provide a policy of “all
risk” Builders Risk Insurance. Developer shall also add its construction contractor, and the
construction contractor’s subcontractors to the policy as additional named insureds or loss payees,
to the extent such insurance is commercially available. The insurance may provide for a deductible
which shall not exceed fifty thousand dollars ($50,000). It shall be Developer’s responsibility to
bear the expense of this deductible. The Builders Risk coverage shall expire at the time such
insured property is occupied by City, or a Notice of Completion is filed, whichever occurs first.

2. Endorsements Required. Each policy required under Section 1, above, shall expressly provide, and an

endorsement shall be submitted to the City, that:

2.1 Additional Insureds. Except as to Architects and/or Engineers professional liability insurance and
Workers Compensation, the City of San Diego and its respective elected officials, officers,
employees, agents, and representatives shall be named as additional insureds.

211

212
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Commercial General Liability. The policy or policies must be endorsed to include as an
Insured the City of San Diego and its respective elected officials, officers, employees,
agents, and representatives. The coverage for Projects for which the Engineer’s Estimate
is one million dollars ($1,000,000) or more shall include liability arising out of: (i)
Ongoing operations performed by you or on your behalf, (ii) Your products, (iii) Your
work, including but not limited to your completed operations performed by you or on
your behalf, or (iv) premises owned, leased, controlled, or used by you; the coverage for
Projects for which the Engineer’s Estimate is less than one million dollars ($1,000,000)
shall include liability arising out of: (i) Ongoing operations performed by you or on your
behalf, (ii) Your products, or (iii) premises owned, leased, controlled, or used by you;
Except that in connection with, collateral to, or affecting any construction contract to
which the provisions of subdivision (b) of Section 2782 of the California Civil Code
apply, these endorsements shall not provide any duty of indemnity coverage for the
active negligence of the City of San Diego and its respective elected officials, officers,
employees, agents, and representatives in any case where an agreement to indemnify the
City of San Diego and its respective elected officials, officers, employees, agents, and
representatives would be invalid under subdivision (b) of Section 2782 of the California
Civil Code. In any case where a claim or loss encompasses the negligence of the Insured
and the active negligence of the City of San Diego and its respective elected officials,
officers, employees, agents, and representatives that is not covered because of California
Insurance Code Section 11580.04, the insurer's obligation to the City of San Diego and its
respective elected officials, officers, employees, agents, and representatives shall be
limited to obligations permitted by California Insurance Code Section 11580.04.

Commercial Automobile Liability Insurance. Unless the policy or policies of Commercial
Auto Liability Insurance are written on an 1ISO form CA 00 01 12 90 or a later version of
this form or equivalent form providing coverage at least as broad, the policy or policies
must be endorsed to include as an Insured the City of San Diego and its respective elected
officials, officers, employees, agents, and representatives, with respect to liability arising
out of automobiles owned, leased, hired or borrowed by or on behalf of the Developer;
except that in connection with, collateral to, or affecting any construction contract to
which the provisions of subdivision (b) of Section 2782 of the California Civil Code
apply, this endorsement shall not provide any duty of indemnity coverage for the active
negligence of the City of San Diego and its respective elected officials, officers,
employees, agents, and representatives in any case where an agreement to indemnify the
City of San Diego and its respective elected officials, officers, employees, agents, and
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representatives would be invalid under subdivision (b) of Section 2782 of the California
Civil Code. In any case where a claim or loss encompasses the negligence of the Insured
and the active negligence of the City of San Diego and its respective elected officials,
officers, employees, agents, and representatives that is not covered because of California
Insurance Code Section 11580.04, the insurer's obligation to the City of San Diego and
its respective elected officials, officers, employees, agents, and representatives shall be
limited to obligations permitted by California Insurance Code Section 11580.04.

2.2 Primary and Non-Contributory. The policies are primary and non-contributing to any insurance or
self-insurance that may be carried by the City of San Diego, its elected officials, officers,
employees, agents, and representatives with respect to operations, including the completed
operations if appropriate, of the Named Insured. Any insurance maintained by the City of San Diego
and its elected officials, officers, employees, agents, and representatives shall be in excess of
Developer’s insurance and shall not contribute to it.

2.3 Project General Aggregate Limit. The CGL policy or policies must be endorsed to provide a
Designated Construction Project General Aggregate Limit that will apply only to the work
performed under this Agreement. Claims payments not arising from the work shall not reduce the
Designated Construction Project General Aggregate Limit. The Designated Construction Project
General Aggregate Limit shall be in addition to the aggregate limit provided for the products-
completed operations hazard.

2.4 Written Notice. Except as provided for under California law, the policies cannot be canceled, non-
renewed or materially changed except after thirty (30) calendar days prior written notice by
Developer to the City by certified mail, as reflected in an endorsement which shall be submitted to
the City, except for non-payment of premium, in which case ten (10) calendar days notice shall be
provided.

2.5 The words “will endeavor” and “but failure to mail such notice shall impose no obligation or
liability of any kind upon the company, its agents, or representatives” shall be deleted from all
certificates.
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TRANSFER AGREEMENT AND ESCROW INSTRUCTIONS
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and
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TRANSFER AGREEMENT AND ESCROW INSTRUCTIONS

This Transfer Agreement and Escrow Instructions (Agreement) is made as of the date
described in Section 11.14 below, between CATELLUS OPERATING LIMITED
PARTNERSHIP, a Delaware limited partnership, as successor by merger to Catellus
Development Corporation, a Delaware corporation (Catellus), the CITY OF SAN DIEGO, a
municipal corporation of the State of California (City), the REDEVELOPMENT AGENCY OF
THE CITY OF SAN DIEGO, a public body corporate and politic of the State of California
(Agency), and the MUSEUM OF CONTEMPORARY ART, SAN DIEGO, a California non-
profit public benefit corporation (Museum), and is intended both as an agreement concerning the
transfer of the real property herein described (Property), and as escrow instructions to
COMMONWEALTH LAND TITLE COMPANY (Escrow Agent). Catellus, the City, the
Agency and the Museum agree as follows:

1.
FUNDAMENTAL PROVISIONS AND DEFINITIONS

1.1 Development Aoreement or DA. Catellus entered into an Amended and Restated
Development Agreement dated April 9, 1993 with the City, as amended by a First Amendment
thereto dated March 5, 1996, a Second Amendment thereto dated December 4, 1997, and a Third
Amendment thereto dated February 18, 2003, and a Fourth Amendment thereto to be approved
by City concurrently with the approval of this Agreement (collectively, the DA).

1.2 Owner Participation Agreement or OPA. Catellus entered into an Amended and
Restated Owner Participation Agreement dated April 9, 1993 with the Agency, as amended by a
First Implementation Agreement thereto dated March 4, 1996, a Second Implementation
Agreement thereto dated December 4, 1997, a Third Implementation Agreement thereto dated
February 10, 2003, and a Fourth Implementation Agreement thereto to be approved by Agency
concurrently with the approval of this Agreement (collectively, the OPA).

1.3 Escrow Agent. Commonwealth Land Title Company.

1.4 Escrow No. 10026120

1.5 Title Companv. Commonwealth Land Title Company.

1.6 Purchase Price. None. Catellus is conveying the Baggage Building Site to the
Museum (as the non-profit entity designated by City pursuant to Section 2.1.1) as required by the
DA and OPA. Catellus also hereby agrees to convey the REA Site to the Museum concurrently
with its conveyance of the Baggage Building Site, although not required to do so by the DA and
OPA. The parties agree that the value of the REA Site shall be established by an independent
appraisal to be obtained by Catellus. The parties acknowledge that such value shall not apply as
a credit toward Catellus’ commitment to a Fine Arts Program at the Santa Fe Depot Site, as set
forth in Revised Attachment C-1 to the DA, and Revised Attachment No. 5 to the OPA,
respectively (Obligations of Catellus, Paragraph A.10).
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1.7 Close of Escrow. The actual Closing Date may be earlier than the Close of Escrow,
as set forth in Article 7 below.

1.8 Address for Notices to Catellus.

Catellus Operating Limited Partnership
201 Mission Street

2nd Floor

San Francisco, California 94105

Attn: Tim Carey

Telephone: (415) 974-4500
Telecopier: (415) 974-4613

1.9 Address for Notices to City.

City Administration Building

202 C Street, M.S. 9B

San Diego, California 92101-4155

Attn: ‘Will Griffith, Director of Real Estate Assets
Telephone: (619) 236-2237

Telecopier: (619) 236-7003

Email: weriffith@sandiego.gov

1.10 Address for Notices to Agency.

Redevelopment Agency of the City of San Diego
Executive Director

202 C Street, 9 Floor

San Diego, California 92101

Attn: Hank Cunningham

Assistant Executive Director

Telephone: (619) 236-6550

Telecopier: (619) 533-6514

Email: hcunningham@sandiego.gov

1.11  Address for Notices to CCDC.

Centre City Development Corporation
2235 Broadway, Suite 1100

San Diego, CA 92101-5074

Atth:  Pamela M. Hamilton,

Senior Vice President

Telephone: (619) 235-2200
Telecopier: (619) 236-9148

Email: hamilton@ccde.com

2
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1.12  Address for Notices to Museum.

Museum of Contemporary Art, San Diego
700 Prospect Street

La Jolla, California 92037-4291

Attn: Charles Castle

Telephone: (858) 454-3541

Telecopier: (858) 454-6985

Email: cecastle@mcasd.org

1.13 Address for Notices to Escrow Agent.

Commonwealth Land Title Company

750 B Street, Suite 2350

San Diego, California 92101

Attn: Maureen Casey

Telephone: (619) 230-6340 -
Telecopier: (619) 233-4196

Email: mcasev(@landam.com

1.14 Property. The real property (Property) is in the downtown area of San Diego,
California, consisting of two fee parcels generally described as follows, and more particularly
described on Exhibit A attached hereto:

1.14.1 Baggage Building Site; Baggage Building. The southerly fee parcel is
commonly referred to as the Baggage Building Site, on which the Baggage Building is situated.

The Baggage Building is to be upgraded by Catellus prior to the Close of Escrow as required by
the DA and OPA.

1.14.2 REA Site; REA Building. The adjacent northerly fee parcel is commonly
referred to as the REA Site, on which the REA Building was situated. The REA Site includes
the southerly 50% of B Street adjacent to the REA Site which has previously been vacated by the
City. As part of this transaction, the REA Building has been demolished by Catellus, at Catellus’
expense, in connection with its upgrading of the Baggage Building.

1.15 Breezewav Easement, In addition to conveying fee title to the Property to the
Museum, Catellus shall concurrently convey a non-exclusive easement to the City across the
accessway located between the Baggage Building and the nearby building commonly referred to
as the Depot Building, such easement being more particularly described on Exhibit B attached
hereto (the Breezeway Easement).

SD\440017.2 06-13-2004
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1.16  Definitions. The following words and phrases have the following meanings:

(2) New Museum Building — means the new building to be constructed by
Museum on the REA Site.

(b) Amirak - means National Railroad Passenger Corporation, a corporation
organized and existing under the National Rail Passenger Service Act and
the laws of the District of Columbia.

(©) Development Plan — means the plans to develop the Property in substantial
accordance with the Basic Concept/Schematic Drawings submitted to and
approved by City, as same may have been or may be modified with the
consent of City.

(d) City Option — means the Option Agreement between the Museum and the
City in the form of Exhibit C.

(e) Amirak Lease — means the contemplated Lease between Museum and
Amtrak substantially in the form of Exhibit D. The Amtrak Lease shall
require the City’s and the Agency’s consent prior to its execution. With
such consent City shall agree that City shall honor and be bound by the
terms of the Lease if City becomes the owner of the New Museum
Building during the Lease term.

2.
AGREEMENT TO TRANSFER AND ACKNOWLEDGMENTS

2.1 Agreement to Transfer.

2.1.1 Baggage Buildine Site. Catellus hereby reaffirms its obligation set forth
in the DA and OPA to transfer fee title to the Baggage Building Site to the Museum (as the non-
profit entity designated by the City), including the Baggage Building itself, pursuant to the Grant
Deed attached as Exhibit E. See, Revised Attachment C-1 to the DA, and Revised Attachment
No. 5 to the OPA, respectively (Obligations of Catellus, Paragraphs A.10 and A.11).

2.1.2 REA Site. Catellus hereby agrees also to transfer the REA Site to the
Museum pursuant to this Agreement.

2.1.3  Amtrak Lease. City, Agency and Museum agree to negotiate in good faith
for Amtrak's lease of approximately 2,725 sq. fi. within the New Museum Building. If the
Amifrak Lease is not executed by Museum and by Amtrak in a form acceptable to the City and
the Agency by September 1, 2004, the Museum shall use the contemplated Amtrak space for
Museum purposes in accordance with Section 10.2. City, Agency and Museum may, if they so

jointly decide, extend such date.

2.2 Catellus Acknowledemernts.

5DW40017.2 06-15-2004
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2.2.1 Baggage Building. Catellus confirms its obligation under the DA and
OPA to perform certain work as provided therein to upgrade the Baggage Building prior to
transferring it to the Museum. Catellus also acknowledges that the Museum is the entity selected

by the City to use the Baggage Building as a museum.

2.2.2 REA Site. Catellus acknowledges that (a) the Museum will have the right
and ability to use the REA Site for constructing the New Museum Building on a portion thereof,
(b) upon compietion of the New Museum Building, that Building will be used by the Museum in
conjunction with the Baggage Building and for similar purposes as described herein, (¢) in the
New Museum Building, the Museum may lease pursuant to Section 2.1.3 an area of
approximately 2,725 square feet to Amtrak, and (d) the portion of the REA Site not devoted to
the New Museum Building will be used for Museum or public access purposes as shown in
Exhibit K Preliminary Plan for the B Street Pathway improvements, as agreed to between
Museum and City. A Right of Entry Agreement shall be entered into between Museum and
Agency concurently with the Closing in the form of Exhibit M attached hereto.

3.
CLOSING DELIVERIES

3.1 Catellus’ Closing Deliveries. Prior to the Close of Escrow, Catellus shall deliver the
following documents or funds to the Escrow Agent, in time for delivery to Museum or to the
City, or for use by Escrow Agent, as applicable, at the Closing:

3.1.1 Grant Deed. A grant deed to the Property (Grant Deed), from Catellus as
grantor, to the Museum as grantee, duly executed and acknowledged by Catellus so as to be
suitable for recording, substantially in the form attached hereto as Exhibit E.

3.1.2 Maintenance Covenant. A Maintenance Covenant under California Civil
Code Section 1468 (Maintenance Covenant), by and between Catellus and the Museum, duly
executed and acknowledged by Catellus so as to be suitable for recording, substantially in the
form attached hereto as Exhibit F.

3.1.3 DBreezeway Easement. A Breezeway Easement (Breezeway Easement), by
and between Catellus as grantor, and the City as grantee, duly executed and acknowledged by
Catellus so as to be suitable for recording, substantially in the form attached hereto as Exhibit G.

3.1.4 Facade Easement. A Fagade Easement (Fagade Easement), protecting the
facade of Santa Fe Depot and the Baggage Building (but not the REA Building, which has beer
demolished) in accordance with the requirements of the DA and OPA, from Catellus as grantor,
to the City as grantee, duly executed and acknowledged by Catellus so as to be suitable for
recording, substantially in the form attached hereto as Exhibit H.

3.1.5 Non-Foreign Affidavit. An affidavit executed by Catellus to the effect
that Catellus is not a "foreign person" within the meaning of Internal Revenue Code Section
1445 or successor statutes, and an equivalent affidavit with respect to the State of California. If

2
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Catellus does not provide such affidavits in forms reasonably satisfactory to the Escrow Agent at
least three (3) business days prior to the Close of Escrow, Escrow Agent may at the Closing
deduct from Catellus's proceeds and remit to Internal Revenue Service and to the State of
California, such sums as may be required by applicable Federal and California law with respect
to purchases from foreign Sellers.

3.1.6 Closing Costs. Catellus’s share of title, escrow and closing costs, as
provided in Section 8, plus $99,440 to be paid to Museum (as provided in Subsection 4.1.6).

3.2 City’s Closing Deliveries. Prior to the Close of Escrow, the City shall deliver the
following documents to the Escrow Agent, to which the Museum and Catellus hereby agree, in
time for delivery to Seller or to the Museum or for use by Escrow Agent, as applicable, at the

Closing:

3.2.1 City Option. Duplicate originals of an option in the form of Exhibit C
with respect to the Property (City Option), from the Museum as Optionor to the City as
Optionee, duly executed by the Museum and City. The City Option shall provide that the City
may, if it so elects, become the owner of the Property on or after July 31, 2091, or earlier in the
event of a Default by Museum as defined in the City Option. : - :

3.2.2 Breezeway Easement. A Breezeway Easement Grant Deed, as described
in Section 3.1.3.

3.2.3 Facade Easement. A Fagade Easement, as described in Section 3.1.4.

3.2.4 Closing Costs. City’s title costs (if any) as provided in Section 8.

3.3 Museum’s Closing Deliveries. Prior to the Close of Escrow, Museum shall deliver
the following documents or funds to the Escrow Agent, in time for delivery to Catellus or to the
City, or for use by Escrow Agent, as applicable, at the Closing:

3.5, The Maintenance Covenant, as described in Section 3.1.2 duly executed

and acknowledged by the Museum so as to be suitable for recording, substantially in the form
attached hereto as Exhibit F.

3.5.2 Two executed originals of the Amtrak Lease, if such Lease has been
executed by the Museum and Amtrak prior to the Close of Escrow.

3.2.3 Museum's share of ftitle, escrow and closing costs, as provided in

Section 8.
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4,
CONDITIONS PRECEDENT

4.1 Conditions Precedent. The parties’ obligations to proceed with the Closing with
respect to the Property are subject to the satisfaction or waiver of each of the following
conditions precedent, on or before the Close of Escrow unless otherwise stated:

4.1.1 City Council and Agency Approval. On or before the Close of Escrow,
the City Council of the City, and the Board of the Agency shall both have approved this
Agreement, the Fourth Amendment to the DA as referred to in Section 1.1, and the Fourth
Implementation Agreement to the OPA as referred to in Section 1.2.

4.1.2 Condition of Title. The City and the Museum shall have given written
approval of a current preliminary title report concerning the Property (PTR) issued by the Title
Company, as well as all underlying documents {Underlying Documents) referred to in the PTR,
and the Title Company shall be prepared to issue the title policies described in Section 7.3.3
below. Catellus has caused the PTR and all Underlying Documents to be delivered to the City
and the Museum before the execution of this Agreement. The City’s and the Museum’s approval
or disapproval thereof shall be given within ten days after their receipt of the PTR and
Underlying Documents. The disapproval of any monetary encumbrance, which by the terms of
this Agreement is not to remain against the Property after the Closing, shall not be considered a
failure of this condition, for Catellus shall have the obligation, at its expense, to satisfy and
remove any such disapproved monetary encumbrance at or before the Closing.

4.1.3 Baggage Building Improvements. Catellus, af its own cost, shall have
completed the Improvements to the Baggage Building required by the DA.

4.1.4 Form of Facade Easement. Catellus, the City and the Museum shall have
agreed on the form of the Fagade Easement. The parties acknowledge that this condition
precedent has now been satisfied by the approval of the form of Exhibit H attached hereto.

4.1.5 - REA Building Demolition. Catellus, at its own cost, shall have completed
the demolition of the REA Building. The parties acknowledge that this condition precedent has
now been satisfied.

4.1.6 Baggage Building Additional Improvements. In accordance with a mutual

understanding reached by Catellus and Museum, Catellus has completed additional
improvements to the floor of the Baggage Building such that the floor is in a condition
reasonably acceptable to the Museum at the Closing; certain additional improvements to the
floor of the Baggage Building will be completed by the Museum after the Closing. Catellus shall
have caused $99,440 in immediately available funds to be deposited with the Escrow Agent to
pay the costs associated with completing such additional improvements, which amount shall be
released to the Museum concurrently with the Close of Escrow; the breakdown of how the
$99,440 was computed is shown on Exhibit O attached hereto. If the cost of completing such
additional improvements exceeds $99,440, or if the Museum elects to perform any additional

7
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improvements beyond what was contemplated by Exhibit O, the cost thereof shall be borne
solely by the Museum. Museum shall have the sole use of such $99,440 and may spend such
funds in its sole discretion in any manner it deems appropriate for the construction of its
improvements on the Property and Catellus shall have no claim to such funds following the
Closing.

4.2 Waivers, Approvals and Disapprovals. Any waiver of a condition precedent shall
be effective only if it is (a) in writing, (b) signed by the appropriate waiving party or parties, and
(c) delivered to Escrow Agent and the other parties on or before the Close of Escrow. If any
party fails to approve or disapprove of any contingency within the applicable time specified for
approval, it shall be presumed that the party has disapproved of the item, matter or document that
is the subject of such contingency. A conditional approval shall constitute a disapproval.

5.
ENVIRONMENTAL PROVISIONS

5.1 Exculpation of Escrow Agent. Escrow Agent shall have no concern with, or
liability or responsibility for this Article 5.

5.2 Environmental Definitions. For purposes of this Agreémen%:

5.2.1 Hazardous Substance. The term "Hazardous Substance" shall mean any
chemical or substance whose nature or quantity of existence, use, manufacture, disposal or
effect, render it subject to Federal, state or local regulation, investigation, remediation or removal
as potentially injurious to public health or environment.

5.2.2 Hazardous Substance Condition. A "Hazardous Substance Condition"
shall mean the existence of a Hazardous Substance on, under, or which originated on or under,
and thereafter migrated off, the Property that requires remediation or removal under applicable
Federal, state or local law.

52.3 Contractual  Response  Requirements.  “Contractual ~ Response
Requirements” which Catellus or Museum (or both) are obligated to undertake pursuant to this
Agreement are to prepare (to the mutual satisfaction of Catellus and the Museum) and implement
a Soils Management Plan as defined and discussed below in Section 5.3, and to assess, remediate
or remove, as appropriate, Hazardous Substance Conditions encountered at the Property during
the course of construction of the New Museum Building, to the extent required in order to meet
the Environmental Clean-Up Standard set forth in Section 5.3.2 below. In agreeing to assess,
remediate or remove Hazardous Substance Conditions at the Property, to the extent required in
order to meet the Environmental Clean-Up Standard set forth in Section 5.3.2 below, the parties
hereto are not (a) limiting or expanding any environmental responsibility which Catellus may
have independent of this Agreement, or (b) releasing or relieving Catellus from any statutory,
legal or contractual obligation which Catellus may have independent of this Agreement, related
to the remediation or removal of Hazardous Substances or Hazardous Substance Conditions, or
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to the presence of any Hazardous Substances or Hazardous Substance Condition(s) on or about
the Property (collectively, “Non-Contractual Response Requirements™).

5.2.4 Response Costs. The term ‘“Response Costs” shall mean all
disbursements, expenses and costs of any kind or nature, including without limitation
consultants’, experts’ and attorneys’ fees, site assessment costs, governmental agency oversight
costs, fines, penalties, permitting fees, costs of sampling, excavation and disposal of groundwater
and soils containing Hazardous Substances, installation and removal of groundwater wells,
monitoring costs, and any other costs related to the remediation or removal of Hazardous
Substance Conditions, reasonably necessary in order to fulfill any Contractual Response
Requirements, which Catellus or the Museumn have under this Agreement or under applicable
Federal, state or local law, as a result of the construction of the additional improvements to the
floor in the Baggage Building described in Exhibit O and the completion of construction of The
New Museum Building, including the receipt of a “no further action” letter to conclude any
regulatory enforcement action (in the event there is a regulatory enforcement action that is
expected to result in the issuance of a “no further action letter).

5.2.5 Qualified _Environmental _ Professional. The term “Qualified

Environmental Professional” shall mean an environmenta] consultant who: (i)-shall be either a
registered geologist, certified engineering geologist, or registered civil engineer; (ii) shall be
licensed by the state of California; (iii) shall have experience in the assessment and remediation
of petroleum hydrocarbons, volatile organic compounds including chlorinated solvents and
BTEX, lead and other Title 22 metals, and PCBs; and (iv) shall have experience in the
assessment and remediation of downtown San Diego properties (e.g., burn ash and burn ash-
related compounds).

3.3 Catellus Report. Catellus has furnished to Museum and City the reports listed on
Exhibit P attached hereto. Catellus does not warrant or represent that such reports are accurate.

5.4 Environmental Clean Up.

341 Preparation of Soils Management Plan. The Museum shall cause to be
prepared a Soils Management Plan (“SMP”) consistent with the principles outlined by the parties
in this Section 5. The SMP shall be prepared by a Qualified Environmental Professional,
engaged by the Museum, at the Museum’s cost and expense (but Catellus agrees to reimburse
Museum for any fees or costs of the Qualified Environmental Professional which relate to a
Hazardous Substance Condition for which Catellus is responsible pursuant to this Section 5).
The SMP shall provide a protocol to be followed by the Museum during the construction of the
additional improvements to the floor in the Baggage Building described in Exhibit O, and by the
Museum during the construction of the New Museum Building. The SMP shall include, but not
be limited to, the performance of the following activities: (i) identification of potential
constituents of concern, which shall include, but not be limited to, lead and other related Title 22
metals, chlorinated solvents and other volatile organic compounds, petroleum hydrocarbons,
polynuclear aromatic hydrocarbons (PAHs), and PCBs; (ii) provide a methodology for soil
screening (L.e. XRF, odor, staining, PID/OVA meters) to be conducted at the time of active

9
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excavation and any other related activities that may justify real-time monitoring; (iii) provide a
response and potential soil sampling plan for identified constituents of concern, and for which
sampling shall -occur during excavation and/or construction activities; (iv) identify mitigation or
remedial options for any discovered Hazardous Substance Condition(s); (v) outline a protocol for
the on-site so1l management and profiling; (vi) provide parameters for on-site soil reuse; (vii)
outline a protocol for off-site soil disposal and manifesting; (viii) preparation of a report detailing
the activities undertaken as outlined in the SMP; (ix) documentation of the off-site disposal or
reuse of soils containing Hazardous Substances; and (x) identify when reporting to any State or
County Agency is required.

Subject to the reimbursement obligations of Catellus set forth in Section 5.4.1 (first paragraph
above) and in Section 5.4.3 below, the Museum shall, at its sole cost and expense, be responsible
for the day-to-day implementation of the SMP, including, but not limited to hiring a Qualified
Environmental Professional to perform each of the tasks identified in the SMP, and to complete
any necessary and/or required mitigation and remediation of Hazardous Substance Conchtlons at
the Property, pursuant to Section 5 of this Agreement.

In the event that a Hazardous Substance Condition is detected at the Baggage Building Site or
the REA Site which, in the opinion of the Qualified Environmental Professional pursuant to the
Soils Management Plan, requires notice to, or oversight by, any governmental regulatory agency,
the Museum shall give notice to the appropriate governmental regulatory agency with
Jurisdiction promptly and in accordance with all applicable laws. Furthermore, the Museum will
obtain such agency’s oversight, if required, of any potential mitigation, potential remediation or
continued excavation efforts at the Baggage Building Site and/or the REA Site. Further, in the
event that a Hazardous Substance Condition is discovered which, in the opinion of the Qualified
Environmental Professional, may have the potential to negatively impact the health and safety of
construction workers and/or future occupants of the Property, a health risk assessment shall be
performed by the Qualified Environmental Professional, as defined above, to ensure that no
unacceptable health risk exists from any discovered Hazardous Substance.

542 “No Further Action” Letter. If in the opinion of the Qualified
Environmental Professional, circumstances indicate that it would be reasonable to expect the
County of San Diego Department of Environmental Health or any other State or County agency
administering environmental programs to respond to such a request, the Museum, using its
reasonable best efforts and with the full cooperation of Catellus, shall diligently undertake all
reasonable steps (including, if required, the submittal of a Voluntary Assistance Program
application to the County of San Diego Department of Environmental Health, or to another
equivalent State or County program) to obtain written confirmation in the form of a “no further
action” letter (or confirmation. of equivalent effect), stating in effect that the response actions
taken by the Museum and/or Catellus, with agency oversight, to address Hazardous Substance
Conditions encountered at the Baggage Building Site and/or REA Site (if applicable) are
acceptable, using generally acceptable human health risk protocols, for allowing reuse of such
Property as non-residential commercial/industrial property. The circumstances indicating that “it
would be reasonable to expect [any such governmental agency] to respond to such a request”
shall include an evaluation of whether there is any data known to, or that ought to be made

10
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known to, any such agency, which would cause such an agency to commence any review or
oversight, or require any action to be taken on an Hazardous Substance Condition. The
“reasonable steps” referred to in the first sentence of this Section 5.4.2 shall include reasonable
best efforts by the Museum to satisfy all conditions required under applicable law in order to
obtain such agency concurrence or confirmation.

543 Catellus’s Response Requirements: Catellus shall, at its sole cost and
expense, reimburse the Museum for any and all Response Costs incurred as a result of any
necessary and/or required remediation of the Property, necessitated by the construction of the
additional improvements to the floor in the Baggage Building described in Exhibit O, and by the

construction of the New Museum Building.

Catellus’s Contractual Response Requirements shall be limited to the assessment, remediation
and/or removal of Hazardous Substance Conditions, as required under applicable Federal, state
or local law, encountered at the Property during the course of construction of the additional
improvements to the floor in the Baggage Building, and during the construction of the New
Museum Building, to the extent required to complete the new floor in the Baggage Building and
the construction of the New Museum Building, or obtain a “No Further Action” letter to
conclude any governmental regulatory action. - -

5.44 Environmental Clean-Up Standard. With respect to the work which
Catellus and/or the Museum are to perform in order to fulfill the Contractual Response
Requirements, and without limiting any legal liability or respeonsibility which Catellus or
Museum may have independent of this Agreement under applicable Federal, state or local law to
fulfill any Non-Contractual Response Requirements:

{a} All Applicable L.egal Standards. Catellus’s and/or the Museum’s
environmental clean-up of the Baggage Building and REA Site shall meet all applicable
standards in effect as of the date on which such envirommental cleanup is performed for
properties to be redeveloped or used for non-residential commercial/industrial purposes.

{ty  More Stringent Clean-Up Standard Left to City and/or Museum.
The City, the Agency and the Museum recognize that more stringent standards of environmental
clean-up exist, or may hereafter exist, than the Environmental Clean-Up Standard applicable to
the reuse of the Property as non-residential commercial/industrial property (for example, a more
stringent standard exists for property to be used as residential property). The City, the Agency
and the Museum nevertheless agree that, once the Environmental Clean-Up Standard has been
met, if the City, the Agency, the Museum or their successors or assigns (including, without
limitation, Amtrak under any lease) wish to use all or any portion of the Property for any other
purposes or activities to which a more stringent clean-up standard applies, it shall be the City’s,
the Agency’s, the Museum’s or their successors’ or assigns’ responsibility, and not Catellus’s, to
carry out any additional environmental clean-up required to achieve regulatory approval for such
other purposes or activities.

il
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(c) Construction Work and Costs. If more stringent standards of
environmental clean-up have to be met for the protection of construction workers during the
course of construction on the Property, the costs for meeting those more stringent standards will
be recognized by the parties as a cost of construction, and not as Response Costs for which
Catellus is responsible under the Contractual Response Requirements.

5.4.5 Acceptance of Lead Based Paint Conditions. The Museum acknowledges
that lead based paints have been discovered within the Baggage Building, and that said lead

based paints have previously been encapsulated upon the recommendation of Catellus’s
environmental consultants and with the concurrence of the Museum. The Museum is accepting
the transfer of the Property with full knowledge of the encapsulated lead based paints, and
releases Catellus from any future liability with respect to any assessment, remediation or removal
of said lead based paints. The City and Agency acknowledge that they have been informed of
the encapsulated lead based paint condition at the Baggage Building, and agree that while the
City may consider the encapsulated lead based paint condition in deciding whether or not to
exercise the City Option, Catellus shall have no future obligation to the City or the Agency to
assess, remediate or remove any lead based paints from the Baggage Building.

3.4.6 Disclaimer of Obligations by the City of San Diego. The responsibility to
prepare and implement the SMP rests entirely with Catellus and the Museum, and the City and
Agency hereby disclaim any responsibility for the preparation, approval or implementation of the
SMP, and neither the City nor the Agency shall participate in the development of the SMP,
review or approve the contents of the SMP or the work performed thereto, or direct the
implementation of the SMP. Catellus and the Museum agree to provide the City and Agency
with copies of all SMPs, workplans, reports, studies, correspondence between Catellus and/or the
Museum and any governmental regulatory agency, or any other documentation generaied in the
preparation of the SMP and the performance of the activities set forth in the SMP and this

Section 5.4.

547 Non-Contractual Response Requirements Remain. Nothing in these
Sections 5.2 or 5.4 is intended, or shall be construed, (2) to limit any Non-Contractual Response
Requirements which Catellus may have independent of this Agreement, or (b) to release or
relieve Catellus from any statutory, legal or contractual obligation which Catellus may have
independent of this Agreement related to the remediation or removal of Hazardous Substances
or Hazardous Substance Condition(s), or to the presence of any Hazardous Substances or
Hazardous Substance Condition on or about the Property.

: 6.
REPRESENTATIONS. WARRANTIES, ETC.

6.1 Transferee Inspection.. By the Close of Escrow, the City, the Agency and the
Museum shall make or have waived all inspections of the Property which they believe are
necessary to protect their own interests in, and their contemplated uses of, the Property.

12
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6.2 No_Brokers. Each party to this Agreement represents and warrants to each other
party that it has had no dealings with any broker or finder in connection with the negotiation of
this Agreement or the consummation of the transfer contemplated herein, and no broker or finder
is entitled to any commission or fee in connection with this transaction as the result of any
dealings or acts of such party. Each party hereby agrees to indemmify, defend, protect and hold
the other parties harmless from and against any claims, losses and liabilities, including attorneys’
fees, expert witness fees and costs, which may arise by reason of any alleged acts or dealings of
the indemnifying party inconsistent with the representation and warranty made herein.

6.3 No Encumbrances. Museum may not encumber the property or any portion thereof
to secure a promissory note or any other obligation of Museum. '

7.
THE CLOSING

~ 7.1 Escrow. Upon execution hereof by the parties, this Agreement shall constitute not
only the agreement of transfer among the parties, but also instructions to Escrow Agent for the
consummation of this Agreement through an escrow (Escrow) administered by Escrow Agent.

7.2 General Provisions. Escrow Agent 15 authorized and instructed to conduct the
Escrow in accordance with this Agreement, applicable law, custom and practice of the
community in which Escrow Agent is located, including any reporting requirements of the
Internal Revenue Code and California Revenue and Taxation Code. The parties shall execute
such additional general provisions and other instructions as may reasonably be requested by
Escrow Agent in order to consummate this transaction, provided that the same are not
inconsistent with this Agreement, the DA or the OPA.

7.3 Closing. Escrow Agent shall close the Escrow on the Close of Escrow by (a) filing
for record the Grant Deed and such other documents as may be necessary to procure the Title
Policies described below, and (b) delivering funds and documents as set forth in this Agreement,
WHEN AND ONLY WHEN each of the following conditions has been satisfied:

7.3.1 Documents and Funds. All documents and funds required by Article 3
have been delivered to Escrow Agent.

7.3.2 Conditions Precedent. Each of the conditions precedent set forth in
Article 4 has been, or upon such closing will be, satisfied or waived.

7.3.3 Title Policies. Escrow Agent has procured, or can procure, the following
title insurance policies for the City and the Museum, respectively:

(a) For the Museum, the Title Company's ALTA extended coverage
owner's policy of title insurance (Owner’s Policy), with liability in an amount of $5,000,000,
insuring that fee title to the Property all vests in Museum; and;
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(b) A separate policy for City in the same amount insuring City’s
rights under the City Option (Optionee’s Policy, and together with the Owner’s Policy, the Title
Policies).

7.4 Early Closing. If all of the conditions precedent set forth in Article 4 above become
satisfied or waived at a date earlier than the July 20, 2004, then Escrow Agent shall close the
Escrow at such earlier date.

7.5 Late Closing. If Escrow Agent cannot close the Escrow on or before July 20, 2004,
it will, nevertheless, close the Escrow when all conditions have been satisfied or waived,
notwithstanding that one or more of such conditions has not been timely performed unless
Escrow Agent receives a written notice to terminate the Escrow and this Agreement from a party
who, at the time such notice is delivered, is not in default hereunder. The right to terminate the
Escrow and this Agreement shall be optional, not mandatory. No delay in the giving of such
notice shall affect the rights hereunder of the party giving the same.

7.6 Termination Procedures. Escrow Agent shall have no liability or responsibility for
determining whether or not a party giving a notice of termination is or is not in default
hereunder. Within two (2) working days after receipt of such notice from a party, Escrow Agent
shall deliver a copy of such notice to the other parties. Unless written objection to the
termination of the Escrow is received by Escrow Agent within ten (10) days after Escrow Agent
delivers such notice to the other parties, Escrow Agent shall forthwith terminate the Escrow and
return all funds, documents and other items held by it to the party depositing same, except that
Escrow Agent may retain such documents and other items usually retained by escrow agents in
accordance with standard escrow termination procedures and practices, and may deduct from any
cash or other funds held by it, a sum sufficient to pay its escrow termination charges in full. If
written objection to the termination of the Escrow is delivered to Escrow Agent within such ten
(10) day period, Escrow Agent is authorized to hold all funds, documents and other items
delivered to it in connection with the Escrow and may, in Escrow Agent's sole discretion, take no
further action until otherwise directed, either by the parties’ mutual written instructions or final
order of a court of competent jurisdiction.

7.7 Retention of Rights. Neither (a) the exercise of the right of termination, (b) delay in
the exercise of such right; (¢) the failure to object to a termination, nor {d) the return of funds,
documents or other items, shall affect the right of any party to pursue legal remedies for any
other party's breach of this Agreement (including, without limitation, damages for the payment
of all or any portion of Escrow Agent's escrow termination charges). Nor shall the termination
of the Escrow or this Agreement in any way constitute a termination or amendment of the DA or
OPA or of any of the parties’ rights or obligations thereunder.

7.8 Possession. Possession of the Property shall be given to Museum at the Closing, free
and clear of all leases, tenancies and other rights of occupancy, and also free and clear of all liens
and encumbrances other than those expressly permitted herein.

14
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8.
PRORATIONS, FEES AND COSTS

8.1 Prorations. Escrow Agent shall prorate real property taxes and assessments as of the
close of Escrow, based upon the latest available tax bills. The Museum and the City are both

exempt from being subject to real property taxes.

8.2 Catellus’ Charges, Catellus shall pay (a) the County Documentary Transfer Tax
related to the Grant Deed, in the amount Escrow Agent determines to be required by law, (b)
one-half of Escrow Agent's escrow fee or escrow termination charge, (¢) usual transferor's
charges related to the Grant Deed, and (d) 50% of any other costs, prorations, expenses and
adjustments. Catellus is also responsible for the payment of 50% of the cost for the Title Policies
(excluding any endorsements thereto).

8.3 Museum’s Charges. The Museum shall pay (2) any County Documentary Transfer
Tax related to the Amtrak Lease, in the amount determined to be required by law, (b) one-half of
Escrow Agent's escrow fee or escrow termination charge, (c¢) 50% of the cost for the Title
Policies, (d) the cost of any endorsements on the Owner’s Policy requested by the Museum and
(e) 50% of any other costs, prorations, expenses and adjustments. . - - .

8.4 City’s Charges. The City shall pay the cost of any additional endorsements on the
Optionee's Policy requested by the City. The parties acknowledge that the City does not
currently expect to request any additional endorsements.

8.5 Utilitv Charges. Escrow Agent shall have no concern with, or lability or
responsibility for, this Section 8.5. Charges for utilities (including, without limitation, water,
sewer, electricity, gas and telephone charges) shall be prorated within sixty (60) days after the
Close of Escrow, based on the most recent bills available for such services. Catellus shall pay
for all such services to the Property for all periods before the Close of Escrow. The Museum
shall pay for all such services to the Property for all periods from and after the Close of Escrow.

9.
FURTHER REQUIREMENTS OF AMTRAK LEASE
AND EFFECT OF NO AMTRAK ILEASE

9.1 Notwithstanding any other provision of this Agreement, Amitrak, City and Agency
have not yet concluded negotiations of the Amtrak Lease. Any Amirak Lease to be executed by
Museum and Amitrak must be substantially in the form of Exhibit D or otherwise acceptable to
Museum, Amtrak, City and Agency, and shall be consistent with the other provisions of this
Agreement. If the Amtrak Lease is not executed by Museum and Amitrak, then the following
shall be effective with respect to the terms of this Agreement:

(1) The $150,000 payment required to be paid by Museum to Agency pursuant to
paragraph 2 of Section 10.22 shall be reduced to $90,000; and
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(11) Museum (not Amtrak) shall be responsible for the maintenance of the 16' pathway
described as an Amtrak obligation in the first paragraph of Section 10.22, except that the 16’
pathway shall be used only for pedestrian purposes.

10.
MUSEUM OBLIGATIONS FOR BENEFIT OF CITY:

16.1 No Catellus or Escrow Agent Responsibilitv. Neither Escrow Agent nor
Catellus shall have any concern with, or responsibility or liability for, the matters set forth in this
Section 10.

10.2 Uses. Museum will continuously operate a contemporary art museum featuring
exhibitions and public programs exploring contemporary art forms and media (consistent with
the activities and events conducted at Museum’s La Jolla or downtown facilities), and for such
other purposes as may be approved in writing by the City and for no other purpose whatsoever.
That portion of the New Museum Building to be constructed on the REA site which the City
consents to be leased to Amtrak is exempted from this exclusive use provision during the term of

Amtrak’s lease.

10.3 Related Council Actions. Neither City nor the Council of City is obligating itself
to any other governmental agent, board, commission, or agency with regard to any other
discretionary action relating to development or operation of the Property, except that City has
given permission, subject to Museum’s compliance with the provision of the next senterice, to
Museum to construct the New Museum Building on the REA site. Discretionary action includes
but is not limited to issues which may be required for the development and operation of the
premises in accordance with applicable laws or governmental regulations.

10.4 Competent Management. Museum shall provide competent management of the
Property. For the purposes of this paragraph, “competent management” shall mean demonstrated
ability in the management and operation of a contemporary art museum and the operation,
maintenance and repair of the Baggage Building and the New Museum Building, and related
activities in a fiscally responsible manner.

10.5 Operation of Property. A regular schedule of days and hours of operation shall
be established by Museum to serve the public. The initial schedule is intended to provide for the
Museum to be open to the public at least six days a week with evening hours at least four
evenings per month, but this schedule is subject to modification by Museum, The Museum will
feature an active and innovative program of contemporary art exhibitions, artists’ residencies and
commissioned projects, and educational activities for adults and children. Programming options
will include changing installation of works from Museum’s permanent collection or temporary
exlubitions borrowed from other museums, large community-wide celebrations, film showings or
poetry readings, musical performances and free tours for school children. Museum will engage
in active, multi-disciplinary interpretive programs that include partnerships with local arts and
education organizations. Docents will be available year-round to offer special tours of
exhibitions, including labels and ancillary texts in English and Spanish. Museum anticipates that
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there will be on-going, year-round series of special events, performances, educational programs,
exhibition openings, and other well-publicized and well-attended activities to enliven the space
and surrounding area, day and night, weekdays and weekends. Museum shall diligently and in a
creditable manner furnish services to the public in conformity with all existing applicable rules
and regulations of the City. These provisions do not apply to the premises leased to Amtrak.

10.6 Rates and Charges. Admission fees charged by Museum shall be reasonable in
the opinion of the City and comparable with those charged at similar facilities in San Diego
County. The current anticipated adult admission fee will be $6.

10.7 Political Activities. The Property shall be used exclusively for the purposes
specified herein. The Property shall not be used for working or campaigning for the nomination
or election of any individual to any public office, be it partisan or nonpartisan. Provided,
however, that Museum shall not be precluded from providing 2 forum for open public debate by
candidates such as occurs at a “candidate forum™ and similar events.

10.8 Public Use. Museum shall not discriminate with respect to the general public’s
access to the Property. Museum may develop reasonable restrictions for the facility use provided
they are consistent with the rights of the general public and are designéd to allow Museum to use
the Property for the purposes specified herein. Museum agrees that all activities conducted on
the Property will be consistent with the provisions of this Agreement.

10.9 Indemnity, Museum agrees to defend, indemnify, protect, and hold the City,
Agency, CCDC and their agents, officers, and employees harmless from and against any and all
claims asserted or liability established for damages or injuries to any person or property,
including injury to Museum’s employees, invitees, guests, agents, or officers, which arise out of
or are in any manner directly or indirectly connected with Museum’s development or operation
of the Property or the work and operations to be performed under this Agreement, and all
expenses of investigating and defending against same; provided, however, that Museum’s duty to
indemnify and hold harmless shall not include any claims or liability arising from the established
active negligence, sole negligence, or sole willful misconduct of the City, Agency, CCDC and

their agents, officers, or employees.

16.19 Insurance. Museum shall take out and maintain at all times the following
insurance at its sole expense:

(1) Pubtic liability and property damage insurance in the amount of not less than
Three Million Dotlars ($3,000,000) Combined Single Limit Liability with an occurrence
claims form. This policy shall cover all injury or damage, including death, suffered by
any party or parties from acts or failures to act by City or Museum or by authorized
representatives of City or Museum on or in connection with the use or operation of the

Property.
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(2)  Fire, extended coverage, and vandalism insurance policy on all insurable property
on the Property in an amount to cover 100 percent of the replacement cost. Any proceeds
from a loss shall be payable jointly to City-and Museum. The proceeds shall be placed in
a trust fund to be remvested as needed in rebuilding or repairing the damaged property.
If there are excess proceeds (which Museum believes will not be the case), City shall be
entitled to them.

Museum’s responsibility to maintain said insurance also includes the following:

(1)  Additional Insureds. All insurance policies will name City, Agency and CCDC
as additional insureds, protect City, Agency and CCDC against any legal costs in
defending claims, and will not terminate without sixty (60) days’ prior written notice to
City. All insurance companies must be satisfactory to City and licensed to do business in
California. All policies will be in effect when the Museum opens, except “course of
construction fire insurance” shall be in force on commencement of all authorized
construction on the Property, and full applicable fire insurance coverage shall be effective
upon completion of each insurable improvement. A current copy of the insurance policy
will remain on file with City during the entire period of Museum’s ownership. At least
thirty (30) days prior to the expiration of each policy, Museum ~5hall fumnish a
certificate(s) showing that a new or extended policy has been obtained which meets these
requirements.

(2)  Modification. City may require reasonable revisions of amounts and coverages at
any time by giving Museum sixty (60) days’ prior written notice. City’s requirements
shall be designed to assure protection from and against the kind and extent of risk
existing on the Property. Museum also agrees to obtain any additional insurance required
by City for new improvements, in order to meet the requirements of this Agreement.

(3) Accident Reports. Museum shall report to City any accident or event causing
more than Ten Thousand Dollars ($10,000} worth of property damage or any serious
injury to persons on the Property. This report shall contain the names and addresses of
the parties involved, a statement of the circumstances, the date and hour, the names and
addresses of any witnesses, and other pertinent information.

(4)  Failure to Comply. If Museum fails or refuses to take out and maintain the
required insurance or fails to provide the proof of coverage, City has the right to obtain
the insurance. Museum shall reimburse City for the premiums paid with interest at the
maximum allowable legal rate then in effect in California. City shall give notice of the
payment of premiums within thirty (30) days of payment stating the amount paid, names
of the insurer(s), and rate of interest. Said reimbursement and interest shall be paid by
Museum on the first (1st) day of the month following the notice of payment by City.

10.11 Waste, Damage, or Destruction. Museum agrees to give notice to City of any
fire or other damage that may occur on the Property within ten (10) days of such fire or damage.
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Museum agrees not to commit or suffer to be committed any waste or injury or any public or
private nuisance, to keep the Property clean and clear of refuse and obstructions, and to dispose
of all garbage, trash, and rubbish in a manner satisfactory to City. If the Property shall be
damaged by any cause which puts the Property into a condition which is not decent, safe,
healthy, and sanitary, Museum agrees to make or cause to be made full repair of said damage and
to restore the Property to the condition which existed prior to said damage; or, at City’s option,
Museum agrees to clear and remove from the Property all debris resulting from said damage and
rebuild the Property in accordance with plans and specifications previously submitted to City and
approved in writing in order to replace in kind and scope the operation which existed prior to
such damage, using for either purpose the insurance proceeds as set forth above.

Museum agrees that preliminary steps toward performing repairs, restoration, or replacement of
the Property shall be commenced by Museum within thirty (30) days, and the required repairs,
restoration, or replacement shall be completed within a reasonable time thereafter.

10.12 Entry and Inspection. City reserves and shall always have the right, but not the
obligation, to enter Property for the purpose of viewing and ascertaining the condition of the
same, or to inspect the operations conducted thereon. In the event that such entry or inspection
by City discloses that Property is not in a decent, safe, healthy, and-sanitary condition, City shall

“have the right, but not the obligation, after ten (10) days’ written notice to Museum, to have any
riecessary mainterance work done at the expense of Museum, and Museum hereby agrees to pay
promptly any and all costs incurred by City in having such necessary maintenance work done, in
order to keep its Property in a decent, safe, healthy, and sanitary condition. Further, if at any
time City determines that the Property is not in a decent, safe, healthy, and sanitary condition,
City may at its sole option, without additional notice, require Museum (but not Amtrak, as the
lessee) to file with City a faithful performance bond to assure prompt correction of any condition
which is not decent, safe, healthy, and sanitary. Said bond shall be in an amount adequate in the
opinion of City to correct the said unsatisfactory condition. Museum shall pay the cost of said
bond. The rights reserved in this Section shall not create any obligations on City or increase
obligations elsewhere in this Agreement imposed on City.

10.13 Maintenance. Museum agrees to assume full responsibility and cost for the
operation and maintenance of the Property. Museum shall make all repairs and replacements
necessary to maintain and preserve the Property in a decent, safe, healthy, and sanitary condition
satisfactory to City and in compliance with the Development Plan described in Section 10.21,
Development Plans, and with all applicable laws. The obligations imposed on Museum pursuant
to this subsection shall include the maintenance of the exterior of the facade of the Baggage

Building.

15.14 Facade Protection. Museum shall be required to maintain, preserve and protect
the exterior facade of the Baggage Building (so as to preserve its historic appearance). This
obligation shall remain in effect for a maximum of two years after the City becomes the fee
owner of the Baggage Building, pursuant to the City Option Agreement to be entered into
concurrently with the Close of Escrow, subject to the City’s using its best efforts to obtain a new
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tenant or occupant of the Baggage Building. The exterior facade shall be kept in good condition
and repair, as an obligation running with the land and appurtenant to the fee ownership of Parcel
3. Nothing herein modifies or alters in any way the obligations of Catellus under Section A.6 of
Revised Attachment C-1 to the DA, specifically including, without limitation, Catellus’s
agreemernt to guarantee the preservation and maintenance of the exterior facades of the Baggage

Building.

13.15 Improvements/Alterations. No improvements, structures, or installations shall
be constructed on the Property, and the Property may not be altered by Museum without prior
written approval of the City. Further, Museum agrees that major structural or architectural
design alterations to any improvements, structures, or installations (other than art) may not be
made on the Property without prior written approval by the City and that such approval shall not
be unreasonably withheld. This provision shall not relieve Museum of any obligation under this
Agreement to maintain the Property in a decent, safe, healthy, and sanitary condition, including
structural repair and restoration of damaged or worn improvements. City shall not be obligated
by this Agreement to make or assume any expense for any improvements or alterations.

10.16 Utilities. Museum agrees to order, obtain, and pay for all utilities-and service and
installation charges in connection with the development and operation of the Property. All
utilities will be installed underground.

10.17 Liens. Museum shall at all times save City free and harmless and indemnify City
against all claims for labor or materials in connection with operations, improvements, alterations,
or repairs on or to the Property and the costs of defending against such claims, including

reasonable attorney’s fees.

If improvements, alterations, or repairs are made to the Property by Museum or by any party
other than City, and a lien or notice of lien is filed, Museum shall within five (5) days of such

filing either:
a. take all actions necessary to record a valid release of lien, or

b. file with City a bond, cash, or other security acceptable to City sufficient to
pay in full all claims of all persons seeking relief under the lien.

"~ 10.18 Taxes. Museum agrees to pay, before delinquency, all taxes, assessments, and
fees assessed or levied upon Museum or the Property, including the land, any buildings,
structures, machines, equipment, appliances, or other improvements or property of any nature
whatsoever erected, installed, or maintained by Museum or levied by reason of the business or
other Museum activities related to the Property, including any licenses or permits. Museum
recognizes and agrees that it may be subject to a possessory interest subject to property taxation,
and that Museum may be subject to the payment of taxes levied on such interest, and that
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Museum shall pay all such possessory interest taxes. Museum is acknowledged by City to be a
501(c)(3) organization, and thus exempt.

10.19 Sisns. Museum agrees not to erect or display any banners, pennants, flags,
posters, signs, decorations, marquees, awnings, or similar devices or advertising without
complying with City’s requirements; this provision does not, however, apply to works of art. If
any such unauthorized item is found on the Property, Museum agrees to remove the item at its
expense within 24 hours notice thereof by City, or City may thereupon remove the item at
Museum’s cost.

10.20 Unavoidable Delay. If the performance of any act required of City or Museum is
directly prevented or delayed by reason of strikes, lockouts, labor disputes, unusual
governmental delays, acts of God, fire, floods, epidemics, freight embargoes, or other causes
beyond the reasonable control of the party required to perform an act, said party shall be excused
from performing that act for the period equal to the period of the prevention or delay. In the
event Museum or City claims the existence of such a delay, the party claiming the delay shall
notify the other party in writing of such fact within ten (10) days after the beginning of any such
claimed delay. o

10.21 Development Plans. Museum agrees to develop the Property in substantial
accordance with the Basic Concept/Schematic Drawings submitted to and approved by City and
as documented in, and subject to the conditions of Centre City Development Permit/Local
Coastal Permit No. 41-0560. Such Basic Concept/Schematic Drawings have been revised and
may be further revised by mutual agreement of City and Museum, as long as such revisions are
consistent with Centre City Development Permit/Local Coastal Permit No. 41-0560. Museum
shall diligently pursue after the Close of Escrow the obtaining of all permits, and shall
commernce construction of its improvements on the Property within 60 days after the permits are
obtained (but in all events within 180 days of the Close of Escrow) and shall proceed diligently
to complete all improvements in accordance with Centre City Development Permit/Local Coastal
Permit No. 41-0560 within 30 months of the Close of Escrow.

16.22 Public Access Improvements in B Street. The parties acknowledge that it is a
goal of the Agency to install a public pathway and landscaping between Kettner Boulevard and
the Transit Courtyard within the vacated B Street right of way. The parties acknowledge that
each will cooperate with the Agency to achieve this objective (as will Amtrak, as required by the
Amtrak Lease). The Preliminary Plan for the B Sireet Pathway improvements is attached hereto
as Exhibit K. The Preliminary Plan illustrates a non-exclusive Public Pedestrian Easement
granted to the City by the Museum over and across the northerly 8' of the Property and a non-
exclusive Public Pedestrian Easement requested by the City from TWELVE O TWO KETTNER
LLC, owner of Assessor's Parcel No. 533-395-02 (the "Adjacent Owner"), for the southerly &' of
such Adjacent Owner's property. Further, the Preliminary Plan illustrates a non-exclusive
Limited Vehicular Access Easement which may be granted by the Adjacent Owner to Amtrak for
the southerly &' of such Adjacent Owner's property; Museum shall permit Amtrak, if Amtrak is
its Lessee, to use the northerly 8' of its Property for non-exclusive limited vehicular access as
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provided in the Amtrak Lease, and such Lease shall require that Amtrak maintain the combined
16' pathway (such maintenance to include sweeping, removal of trash, and cleaning [including
the removal of oil stains and the like], repairing and reconstructing the pavers as necessary to
keep the pathway in a safe, clean and attractive condition). Within the 16' of Public Pedestrian
Easement area (if such 16' is secured in easement by the Agency) the Agency will install a 16'
paved pathway and the Preliminary Plan illustrates additional paving and landscaping to be
installed by the Agency adjacent to the 16' pathway within the Property and within Assessor
Parcel No. 533-395-02.

Within ten days of the Agency's request, but in any event not sooner than the Close of Escrow,
the Museum shall timely execute and deliver to the Agency the followirng documents (which
shall be recorded by the Agency either at the conveyance of the Property from Catellus to the
Museum or by separate instruments recorded subsequently), (1) the non-exclusive Public
Pedestrian Easement which will be granted to the City substantially in the form attached hereto
as Exhibit L affecting the northerly 8’ of the Property, (2) a Right of Entry substantially in the
form attached hereto as Exhibit M affecting the northerly 22’ of the Property (but excluding the
northerly 8’ of the Property which is subject to the Easement) providing access to the Agency for
the Agency's installation of the additional paving and landscaping implementing the B Street
Pathway, and (3) a Covenant to Maintain Paving and Landscaping substantially in the form
attached hereto as Exhibit N affecting the northerly 22’ of the Property (but excluding the
northerly 8 which is subject to the Easement). Museum shall also pay to Agency $150,000 to
assist Agency in the funding of the improvements as contemplated on Exhibit K; Agency shall
fund all amounts required to construct and install such improvements.

The Agency intends to enter into an agreement with the Adjacent Owner providing for (1) the
demolition of the existing exterior stairway and its reconstruction (and site improvements related
thereto) within the northerly half of vacated B Street, without which the Agency would be unable
to construct the B Street Pathway improvements, as they are shown on Exhibit K, (2) the
Adjacent Owner's agreement to permit such demolition/reconstruction work in accordance with
plans and a schedule approved by the Agency, and (3) the Adjacent Owner's execution and
delivery to the Agency of documents substantially similar to Exhibits L, M and N but pertaining
to the southerly 22’ of Adjacent Owner’s property, and (4) the Adjacent Owner’s execution and
delivery to Amitrak of a non-exclusive Limited Vehicular Access Easement substantially similar
to Exhibit Q, if Amtrak is-a Lessee of the Museum in the REA Site.

It shall be the responsibility of the Agency to develop the final construction drawings for the
improvements and landscaping implementing the B Street Pathway in consultation with the
Museum and Adjacent Owner (and Amtrak, if Amtrak is a Lessee of the Museum in the REA
Site). If Agency is unsuccessful in its efforts to obtain the cooperation of Adjacent Owner as
contemplated by the provisions of this section 10.22, or if Agency decides to proceed in some
other manner with respect to the B Street Pathway improvements, Agency has the right to cause
Museum to provide it with documents in recordable form similar to Exhibits N, O and P, but

pertaining to other locations within the northerly 22’ of the Property.
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10.23 Hazardous/Toxic Waste. Museum will not allow the installation of additional
underground storage tanks or release of hazardous substances in, on, under, or from the Property.
For the purposes of this provision, a release shall include but not be limited to any spilling,
leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leeching,
dumping, or otherwise disposing of hazardous substances. “Hazardous substances™ shall mean
those hazardous substances listed by the Environmental Protection Agency in regularly released
reports and any other substances incorporated into the State’s list of hazardous substances. A
copy of the presently effective EPA and the State lists is on file in the Office of the City Clerk as
Document 769704 and by this reference is incorporated herein.

In the event of any release of a hazardous substance, Museum shall be responsible for all costs of
remediation and removal of such substances in accordance with all applicable rules and
regulations of governmental authorities.

Museum agrees to assume the defense of, indemnify, and hold City and Agency harmless from
any and all claims, costs, and expenses related to environmental liabilities resulting from
Museum’s construction activities and operations on the Property, including but not limited to
costs of environmental assessments, costs of remediation and removal, any necessary response
costs, damages for injury to natural resources or the public, and costs of any health assessment or
health effect studies. :

If Museum knows or has reasonable cause to believe that any hazardous substance has been
released on or beneath the Property, Museum shall give wriiten notice to the City within ten (10)
days of receipt of such knowledge or cause for belief. Provided, however, if Museum knows or
has reasonable cause to believe that such substance is an imminent and substantial danger to
public health and safety, Museum shall notify the City tmmediately upon receipt of this
knowledge or belief and shall take all actions necessary to alleviate such danger. Museum will
notify the City immediately of any notice of violation received or initiation of environmental
actions or private suits relative to the Property. In addition, Museum and Museum’s lessee shall
not utilize or sell any hazardous substance on the property without the prior written consent of

City.

10.24 Asbestos Disclosure. Catellus discloses to Museum that portions of the structural
components of the Property may have contained asbestos, which Catellus has caused to be
removed. Museum acknowledges having received notice from Catellus of the former presence
of such asbestos in accordance with Health and Safety Code Section 25915. Museum shall, to
the extent required, disclose the former existence of asbestos on the Property, as required by
Health and Safety Code Section 25915. Museum agrees to indemnify and hold City and Agency
harmless from any loss or claim which may result from the existence of asbestos on the Property.

10.25 Hazardous Materials Disclosure. Catellus discloses to Museum that portions of
the structural components of the Property may have contained hazardous materials, which
Catellus has removed or encapsulated. Museum acknowledges having received notice from
Catellus of the former presence of such hazardous materials in accordance with Heaith and
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Safety Code Section 25915. Museum shall, to the extent required, disclose the former existence
of hazardous materials on the Property, as required by Health and Safety Code Section 25915.
Museum agrees to indemnify and hold City and Agency harmless from any loss or claim which
may result from the existence of hazardous materials on the Property.

16.26 Compliance with Law. Museum shall at all times in the construction,
maintenance, occupancy, and operation of the Property comply with all applicable laws, statutes,
ordinances, and regulations of City, county, state, and federal governments at Museum’s sole
cost and expense. In addition, Museum shall comply with any and all notices issued by the City
or his authorized representative under the authority of any such law, statute, ordinance, or
regulation.

10.27 Nondiscrimination. Museum agrees not to discriminate in any manner against
any person or persons on account of race, color, religion, gender, sexual orientation, medical
status, national origin, age, marital status, or physical disability in Museum’s use of the Property,
including but not hmlted to the providing of goods, services, facilities, pnvﬂeoes advantages,
and accommodations, and the obtaining and holding of employment.

10.28 Relocation Payments. Museum understands and. agrees that-it shall not be
entitled to any relocation payment whatsoever upon termination of this Agreement,

13.2% Survival. The provisions of Section 10 survive the Closing,

11.
GENERAL PROVISIONS

11.1 Assienment.

11.1.1 By Catellus. This Agreement may not be assigned by Catellus without the
prior written consent of all other parties hereto, except that Catellus may assign this Agreement,
without any further consent, to a party to whom Catellus has assigned all or any relevant interest
in the DA and OPA, in full compliance with the requirements for such an assignment under the
DA and OPA (including, without limitation, any requirements therein for approval by the City
and the Agency).

11.1.2 By Other Parties. Except as provided in Section 11.1.1 above, this
Agreement may not be assigned by any party hereto without the prior written consent of all other

parties hereto.

11.2  Force Majeure. The performance by any party under this Agreement shall not be
deemed to be in default where delays are due to war, insurrection, strikes, lockouts, riots, floods,
earthquakes, fires, casualties, acts of God, acts of the public enemy, epidemics, quarantine
restrictions, freight embargos, lack of transportation, governmental restrictions or priority (other
than that such restrictions or priority adopted by the City shall not excuse performance by the
City, and such restrictions or priority adopted by the Agency shall not excuse performance by the
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Agency), litigation, unusually severe weather, inability to secure necessary labor, materials or
tools, delays of any contractor, subcontractor or suppliers, acts of the other parties, acts or failure
to act of the City or Agency or any other public or governmental agency or entity (other than that
acts or failure to act by the City shall not excuse performance by the City, and acts or failure to
act by the Agency shall not excuse performance by the Agency), or any other causes beyond the
control or without the fault of the party claiming an extension of time to perform.

11.3  Attorneys' Fees. In the event of any litigation or arbitration among the parties, or
any of them, concerning this transaction, the prevailing party shall be entitled to recover from the
other parties its reasonable attorneys’ fees, expert witness fees and costs.

11.4 Prior Agreements. This Agreement supersedes any and all prior agreements
between Catellus and the Museum regarding the Property. This Agreement does not, however,
in any way supercede or amend the DA or OPA.

11.5 Amendments. No modification, waiver, amendment, discharge or change of this
Agreement shall be valid unless the same is in writing and signed by all of the parties to this
Agreement.

11.6 Pronouns. The use herein of (a) the neuter gender _i.-nc_ludés the Ifla.sculine and the
feminine, and (b) the singular number includes the plural, whenever the context so requires.

11.7 Captions. Captions in this Agreement are inserted for convenience of reference
only and do not define, describe or limit the scope or intent of this Agreement or any of the terms
hereof.

11.8 Exhibits. All exhibits referred to herein and attached hereto are incorporated
herein by reference. The Exhibits are as follows:

Exhibit A Legal Description of Baggage Building Site and REA Site

Exhibit B Legal Description of Breezeway

Exhibit C Form of City Option Agreement

Exhibit D Amitrak Lease

ExhibitE Form of Grant Deed

Exhibit F Form of Maintenance Covenant

Exhibit G Form of Breezeway Easement Grant Deed

Exhibit H Form of Facade Easement

Exhibit I Intentionally Deleted

ExhibitJ Intentionally Deleted

Exhibit K Preliminary Plan for the Vacated B Street Pathway Improvements

Exhibit L Form of Public Pedestrian Easement (affecting the northerly 8 of the
Property)

Exhibit M Form of Right of Entry (affecting the northerly 22’ of the Property)

Exhibit N Form of Covenant to Mamtain Paving and Landscaping (affecting the
southerly 14’ of the northerly 22 of the Property)
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Exhibit O Catellus letter dated December 3, 2003

Exhibit P List of reports provided by Catellus
Exhibit Q Form of Limited Vehicular Access Easement (affecting the northerly 8” of

the Property)

11.9 Further Documents and Assurances. The parties shall each, diligently and in
good faith, undertake all actions and procedures reasonably required to place the Escrow in
condition for Closing as and when required by this Agreement.

11.10 Time of Essence. Time is of the essence of this Agreement.

11.11 Governing Law. This Agreement shall be construed and enforced in accordance
with the laws of the State of California.

11.12 Construction of Acreement. This Agreement and any document or instrument
delivered pursuant to this Agreement shall be construed without regard :to the identity of the
person who drafted it. The parties agree that any rule of construction that a document is to be
construed against the drafting party shall not be applicable to this Agreement or any document or
instrument delivered pursuant to this Agreement. -

11.13 Time for Acceptance; Date of Agreement. This Agreement, when executed by
Catellus and the Museum and delivered to the City and Agency, must be authorized, executed
and delivered by the City and Agency to Escrow Agent before the Outside Close of Escrow. The
effective date of this Agreement shall be the date on which it is signed by the last to sign as

between the City or Agency.

[Signatures on next pagej
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IN WITNESS WHEREOF, this Agreement has been executed by the parties as of the
date described in Section 11.14 above.

Date: (p-/&CF ~,2004 CATELLUS OPERATING LIMITED
PARTNERSHIP, a Delaware limited partnership (as
successor by merger to Catellus Development
Corporation, a Delaware corporation)

By:  Catellus Development Corporation, a Delaware
~ corporation (formerly known as Catellus
SubCo, Inc., a Delaware corporation), its sole
general partner

By: Catellus Urban Development
Corporation, a Delaware corporation, as
its Agent

By: /Z@i E
Name: TimCarey )
e il

Execu ice Prest
Urban Development

Date: JQ (/\f l , 2004 CITY OF SAN DIEGO, a municipal corporation of the

State ofy
By: .W%/;//
Name:
Title: (T j&ahaaer
/ o J
APPROVED:
CASEY GWINN
City Attorney
By: (/(A,Zﬂ/a,ﬂ M
Name:
Title:
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Date: '7/-7//9?[ ,2004  REDEVELOPMENT AGENCY OF THE CITY OF

SAN DIEGO, a public body corporate and politic of the
State of California

By: -
Name: flgak @ . CuvDip
Title: Aag istan Exceisive D irecter

APPROVED:

CASEY GWINN

City-Attomey- (rereld Covase

By: Pl W

Name:
Title:

APPROVED:

KANE, BALLMER & BERKMAN
Agency Special Counsel

o. K

Name: v
Title:

Date: D Wig A 2004 MUSEUM OF CONTEMPORARY ART, SAN
DIEGO, a California non-profit public benefit
corporation

Name: .

Title: o
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Exhibit “A”

All that certain real property situated in the County of San Diego, State of
California, described as follows:

Parcel A: Baggage Building Fee Parcel

Being all of Parcel 3 of Parcel Map No. 19378, in the City of San Diego, County of
San Diego, State of California, filed in the Office of the County Recorder of San
Diego County, November 256, 2003 as File No. 2003-1418318 of Official Records,
together with that portion of Kettner Boulevard (formerly Arctic Street) as said
street is dedicated to Public use, which upon closing would revert, by operation of
law, to the above described land.

Parcel B: REA Site Fee Parcel

Being all of Parcel 4 of Parcel Map No. 19378, in the City of San Diego, County of
San Diego, State of California, filed in the Office of the County Recorder of San
Diego County, November 26, 2003 as File No. 2003-1418318 of Official Records,
together with that portion of Ketiner Boulevard {formerly Arctic Street) as said
street is dedicated to Public use, which upon closing would revert, by operation of

law, to the above described land.

Assessor’s Parcel Number: [533-472-02] {Portion)
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Exhibit "B’ -
LEGAL DESCRIPTION OF BREEZEWAY

BEIMNG A PORTION OF PARCEL 2 OF PARCEL MAP NO. 19373, Il THE hITV OF 5ay
DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, FILED IN THE COFFICE OF
THE COUNTY RECORDER OF SAID COUNTY, MORE PARTICULARLY DESCRIBID 2
FOLLOWS:

BEGINNING AT THZ NORTHEAST CORNER OF SAID PARCEL 2; THENCZ SOUTHERLY ALGNG
THE EASTERLY LINE THEREOF, SOUTH 00°32'19" WEST, 16.35 FEET, TC A LINE

BEING THE EASTERLY PROJECTION OF THE NORTHERLY FACE OF THE EXIST DEPQOT
BUILDING; THENCE ALONG SAID LINE, NORTH £9°20°'16" WEST, 128.32 FEET TC THE
INTERSECTIOM WITH THE EASTERLY LINE OF THAT CERTAIN EASEMENT AGREEMENT BY
AND BETWEEN CATZLLLUS DEVELOPMENT CORPORATION AND THE ATCHISON, TOPEKA &
SANTA FE RATLWAY COMPANY RECORDED JANUARY 9, 1951 AS FILE NO. 1931-6G010888
OF OFFICIAL, RECORDS, SAID EASTERLY LINZ BEING THE COMMON LINE BETWEEM
PARCEL 1 AND PARCEL 2 OF SAID PARCEL MAP NO. 1%9378; THENCE NORTHERLY ALONG
SAID COMMOM LINE, NORTH 00°32'19" EAST,15.27 FEET TO THE NORTHWEST CORNER
OF SAID PARCEL 2; THENCE ALONG TEE NORTHERLY LINE THEREOF, SOUTE 89227'5(C"
EAST, 128.32 FEET TC THE POINT OF BEGINNING.

CONTAINS 0,048 ACRES, 2106 SQ.FT. MORE OR LESS.

NO. 4768
Exp date 3-31.04

Qﬁ:(x@//(/\ J2-4-03

PETER C. GOLDING DATE
LS 4768 ) -
EXPIRATION DATE 03/31/04
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EXHIBIT C
CITY OPTION

THIS CITY OPTION (Option) is made as of July , 2004 (“Effective Date”), between
Museum of Contemporary Art, San Diego (Museum) and City of San Diego (City), who agree as
follows:

1. Recitals. This Option is made with reference to and in contemplation of the
following facts and circumstances:

1.1  Pursuant to a Transfer Agreement and Escrow Instructions among Catellus
Operating Limited Partnership, City, Redevelopment Agency of the City of San Diego and
Museumn executed concurrently herewith (Transfer Agreement), Museum will become the owner
of certain real property described on Exhibit I (Property).

1.2 City wants to reserve the right to acquire the Property (a) in the event
Museum commits a Default (as defined in 1.3) under the Option; or (b) on or after July 31, 2091.

1.3 A Default is the failure of Museum to perform any substantive covenant or
condition required by the Transfer Agreement to be performed by Museum, without curing such
failure within thirty days following the receipt of written notice from City specifying such failure
to perform (or if such failure to perform is not curable within thirty days, if Museum shall not
commence the necessary actions to cure such failure within said thirty day period and thereafter
diligently pursue such cure to completion). Any failure of Museum to continuously operate for
60 days shall constitute a default.

2. Grant of Option.

2.1 Museum hereby grants to City an exclusive option to acquire fee title to
the Property upon the provisions and conditions set forth in this Option.

3. Museum’s Covenants. Museum hereby agrees that Museum will perform all of
its obligations pursuant to the Transfer Agreement.

4, Exercise of Option. City may exercise the Option if the Museum comimits a
Default, or on or after July 31, 2091 by delivering written notice of exercise of the Option
(“Notice of Exercise™) to Museum as set forth in Paragraph 6 below.

3. Escrow Instructions. Concurrently with its delivery of the Notice of Exercise to
Museum, City shall also deliver a copy to such escrow company with the offices in the City of
San Diego as City may select. The escrow company shall prepare escrow instructions to be
signed by City and Museum consistent with the following;:

a. The Property shall be conveyed by Museum to City subject only to matters
of record as of the acquisition of the Property by Museum plus any other matters
of record which may have been approved by City.
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6.

b. The Property shall be in the physical condition required by the Transfer
Agreement.

C. The escrow shall close within sixty days after the Notice of Escrow is
delivered to Museum.

d. All costs of escrow and title (City shall be entitled to obtain a policy of
title insurance in the amount of $10 million) shall be paid by Museum.

e. City shall be entitled to possession of the Property as of the close of
ESCrow.
f. The obligations of Museum pursuant to Section 10.14 of the Transfer

Agreement shall remain in effect after the close of escrow.

Notice. Any notice required or permitted hereunder shall be deemed to have been

received either: (a) when delivered by hand and the party giving such notice has received a

- signed receipt

thereof; or (b) one (1) day following the date deposited with Federal Express or

other recognized overnight courier; or {¢) when sent by telecopy machine or (d) on the day
following the date deposited in the United States mail, postage prepaid, by registered or certified
mail, return receipt requested, addressed as follows (or addressed in such other manner as the
party being notified shall have requested by written notice to the other party):

If to the City: City Administration Building

202 C Street, M..S. 9B

San Diego, California 92101-4155
Attn: Will Griffith

Telephone: (619) 236-2237
Telecopier: (619) 236-7003
Email: weriffith{sandiego.gov

If to the Museum: Museum of Contemporary Art, San Diego

700 Prospect Street

La Jolla, California 92037-4291
Attn: Charles Castle
Telephone: (858) 454-3541
Telecopier: (858) 454-6983
Email: cecasile@mecasd.org

With a copy to: Robert Caplan, Esq.

Seltzer Caplan McMahon Vitek
750 B Street, Suite 2100

San Diego, California 92101
Telephone: (619) 685-3070

2
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Facsimile: (619) 702-6688
Email: rcaplan@scmv.com

If to Escrow Agent: Commonwealth Land Title Company
750 B Street, Suite 2350
San Diego, California 92101
Attn: Maureen Casey
Telephone: (619) 230-6340
Telecopier: (619) 233-4196
Email: mcaseyv(@landam.com

7. Govermning Law and Venue. This Option shall be govemed and construed in
accordance with the laws of the State of California. Sole and proper venue for any action related
to this Option shall be in San Diego, California.

8. Entire_Agreement. This Option, together with the exhibits attached hereto,
constitute the entire agreement between the parties concemning the Option and supercede all prior
agreements or undertakings with respect thereto.

9. Amendments. This Option may not be modified except by the written agreement
of the parties.

10. Severability. In the event any one or more of the provisions contained in this
Option are held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or
unenforceability will not affect any other provisions hereof, and this Option shall be construed as
if such invalid, illegal or unenforceable provision had not been contained herein.

11. Attorneys’ Fees. If an action is brought to enforce or interpret the provisions of
this Option, the prevailing party shall be entitled to recover its actual attorneys’ fees and costs.

12. Time of the Essence. Time is expressly made of the essence with respect to the
performance hereof.

13. Captions. Any paragraph headings or captions contained in this Option shall be
for convenience of reference only and shall not affect the construction or interpretation of any

provisions of this Option.

14. Further Acts. Each party shall perform any further acts and execute and deliver
any additional documents which may be reasonably necessary m the opinion of either party to
carry out the provisions of this Option,

[Signatures on next page]

-
2
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MUSEUM OF CONTEMPORARY ART, SAN DIEGO

By:

By:

CITY OF SAN DIEGO

By:

4
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EXHIBIT “I”

LEGAL DESCRIPTION OF PROPERTY
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EXHIBIT D

AMTRAK LEASE

This Amtrak Lease (“Lease”) is executed as of , 2004, between the

Museum of Contemporary Art, San Diego, a California non-profit public benefit ¢orporation,
(“Museum”) and National Railroad Passenger Corporation, a corporation organized and existing

under National Rail Passenger Service Act and the laws of District of Columbia (*“Amtrak’) who

agree as follows:

RECITALS

Al On or about July 20, 2004, Museum is acquiring pursuant to a Transfer
Agreement and Escrow Instructions (“Transfer Agreement”) by and between Catellus Operating
Limited Partnership, a Delaware corporation (Catellus), the City of San Diego, a municipal
corporation of the State of California (City), the Redevelopment Agency of the City of San
Diego, a public body corporate and politic of the State of California (Agency), and Museum, the
real property as set forth in Exhibit “A”, attached hereto and made a part hereof, with the
existing baggage building (Baggage Building) adjacent to the railway depot in San Diego,
California and real estate, adjacent to and located north of the Baggage Building, and commonly
known as the “REA Site” as also set forth on Exhibit A, to construct and thereaﬁef operate, for
uses ancillary to a museum, a building on the REA Site (New. Museum Building). The legal
description of the REA Site is Parcel 4 of Parcel Map No. 19378 filed in the Official Records of
San Diego County, California on November 26, 2003 as File No. 2003-1418318. A form of this

Lease (but different from this executed Lease) is Exhibit D to the Transfer Agreement.

B. The New Museum Building shall contain approximately 13,563 square feet.
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C. Museum desires to lease and Amtrak desires to lease for railroad uses a portion of
the New Museum Building, such portion to consist of approximately 2,755 square feet as set

forth in Exhibit “B” attached hereto and made a part hereof (Premises).

D. The New Museum Building shall be constructed in accordance with plans and
specifications to be prepared for Museum (“Plans™) and within the time period designated by
Museumn (“Construction Schedule™). Such Plans and Construction Schedule are set forth on
Exhibit “C” attached hereto and made a part hereof. Museum shall be required to provide at its
own separate expense within the Premises only such improvements and finish items as are so

designated in the Plans, which will include separate utility services for the Premises.

1. LEASE OF PREMISES

Museum hereby leases, as of the date of substantial completion of the New Museum
Building, to Amtrak, and Amtrak leases from Museum, upon the provisions and conditions set
forth herein, the Premises which consist of the space shown on Exhibit B. In addition, Amirak
shall have a non-exclusive right with Museum to access to Museum’s loading area in the New
Museum Building as follows: Amtrak’s use of the Museum loading area is anticipated to be
primarily for regular garbage removal service. Parking, storage, engine idling, and garbage
storage by Amtrak in the loading area, arcade, landscaped areas, and the Public Pedestrian
Walkway (as referred to herein) are prohibited. Amtrak’s access to the Museum loading area for
other purposes will be reasonably accommodated by the Museum by prior arrangement with thé

Museum. The Museum shall not have access to the exclusive Amtrak loading area located on

the west side of the building.
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2. TERM

The term of this Lease (“Term”) shall commence when Museum notifies Amtrak that the
Premises are available for occupancy (“Effective Date”), and expire on July 31, 2091
(“Expiration Date™). Museum shall provide to Amtrak prior to the Effective Date a certificate of
occupancy (or other appropriate permission for Amirak to occupy the Premises) plus a
certification that the Premises have been substantially completed pursuant to the Plans.
Notwithstanding the Term, Amtrak may at any time, by the giving of written notice to Museum,
elect to terminate the Lease ninety (90) days after the giving of such notice (“Early
Termination™). In the event of an Early Termination, Amtrak shall not be entitled to the return of

any amounts paid to Museum.

3. RENT AND OTHER FINANCIAL OBLIGATIONS OF AMTRAK

A. Amerak shall pay $850,000 to Museum, as rental for the entire Term as follows:
[AMTRAK AND MUSEUM TO AGREE ON PAYMENT SCHEDULE, AND THE
AMOUNT MAY HAVE TO BE INCREASED BECAUSE OF “BUILD OUT” REQUESTS

AND AMTRAK’S REQUESTED GARBAGE AREA]

B. If Amtral fails to make any payment of rent to Museum according to the schedule
described in 3.A. above, then Amtrak shall be in default of this Lease, this Lease shall terminate

and Amtrak shall thereafter have no rights to use or occupy the Premises.

4. USE
The Premises shall be used for any lawful purpose reasonably related to the operation of

a railroad and Amtrak’s business operations including but not limited to storage, maintenance,

and related railroad purposes, and for no other use without the prior written consent of Museum.

tad
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Amtrak shall not do or permit anything to be done which wiil invalidate or increase the cost of
any fire, extended coverage or other insurance policy covering the New Museumn Building or
Museum’s property located therein. Amtrak shall not do or permit anything to be done in or
about the Premises which in any way unreasonably interferes with the use by the Museum of the
remainder of the New Museum Building as a museum and related uses (which inciudes, without
limitation, the generation of a level of noise, odors, or vibrations incompatible with the operation
of a museum) or which in any way will violate any of the obligations imposed on Museum under
the Transfer Agreement. The 22' area immediately north of the New Museum Building owned by
Museum is intended to be improved by the City with the southerly 14' thereof to be a landscaped
and paved area (generally as shown in Exhibit K to the Transfer Agreement), and with the
northerly 8' thereof (in conjunction with the southerly 8' of the adjacent owner's .property, if such
arrangements can be made) to be a Public Pedestrian Pathway (such reference to include all 16'
as indicated). The Public Pedestrian Pathway can be ut.ilizad by Amitrak for limited vehicular
ingress and egress consistent with the following: (1) no vehicle {other than an emergency
vehicle such as a fire truck) using such vehicular ingress and egress shall be larger than nine feet
wide and twenty-two feet long; (2) the Public Pedestrian Pathway shall be maintained by Amtrak
(such maintenance to include sweeping, removal of trash, an cleaning [including the removal of
oil stains and the like], repairing and reconstructing the pavers as necessary to keep the pathway
in a safe, clear and attractive condition); and (3) no vehicle may be parked, and nothing can be
stored or maintained (inciuding without limitation trash containers) on any portion of the Public
Pedestrian Pathway (or any portion of the landscaped area south of the Public Pedestrian
Pathway, or the arcade to the east of the Premises (which is an area owned by Museum which it

intends to use primarily for sculpture, art exhibitions and other Museum purposes). Amtrak
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agrees, as a condition to the effectiveness of this Lease, that it will cooperate with Museum and
Agency in providing easements and other documents that may be required to accommodate the
arrangements ultimately made by City with respect to the Public Pedestrian Pathway (and related
landscaped areas), which amrangements Amtrak acknowledges may differ from those

contemplated by the foregoing provisions.

5. UTILITIES, SERVICES, MAINTENANCE AND CONSTRUCTION

A. Amtrak shall pay for all utilities and services for the Premises; Museum will
arrange for same to be separately metered. Museum shall have no obligations with respect

thereto, except to provide the services to the Premises as required by the Plans.

B. With respect to the New Museum Building Amtrak shall only be required to
maintain the interior of the Premises. Museum shall maintain the remainder of the New Museum:
Building including without limitation the roof, windows, structural elements, exterior walls,

plumbing, drainage, and sewage systems, and the loading area.

6. LIMITATION OF LIABILITY

This Lease is made upon the express condition that Museum shall be free from all
liability and claims for damages, except those damages solely caused by the gross negligence of '
Museum, by reason of any injury to any person(s} or property of any kind, from any cause(s) in
any way connected with the Premises or their use or occupancy thereof during the Term of this
sublease or any extensions. Museum shall not be liable for the conduct of any other visitor to the
Premises or the New Museumn Building. Museum shall not be liable under any circumstances for

consequential damages or damages or injury to Amifrak’s business or potential business. Amitral

L]
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shall not be liable for damages or injuries to portions (including the loading area) of the New

Museum Building, other than the Premises, except those caused by Amtrak's negligence.

7. INDEMNITY

A. With the exception that this Lease shall in no event be construed to require
indemnification by Amtrak to a greater extent than permitted by the laws and the public policy of
the State of California or any applicable Federal law, and without in any manner limiting
Museum’s rights and remedies in the event of a breach of this Lease by Amtrak, Amtrak agrees
to indemnify, defend, and hold harmless Museum, City and Agency, and their respective
officers, agents, employees, affiliated parent and sﬁbsidiary companies, lenders, members,
managers, successors and assigns (individually, “Indemnified Party”” and collectively the
“Indemnified Parties”) from and against any and all claims, causes of action, liabilities, losses,
costs, damages and/or expenses in law or equity (including, without limitation, attorneys’ fees
and expenses) of every kind and nature whatsoever (collectively, “Claims™) arising out of or in
connection with this Lease, the Premises, the New Museum Building, the Public Pedestrian
Pathway, or the arcade, provided that the Claim (i) is based upon or relating to personal or bodily
injury to or death of any person or persons, or damage to or loss of property of any kind
whatsoever, including, without limitation, loss of use thereof, or the violation of any California
law or regulation or any Federal law, and (ii) is caused in whole or in part by any act or omission
to act or any willful misconduct by Amtrak, anyone directly or indirectly employed by Amtrak or
anyone for whose acts Amtrak may be liable, regardless of whether such injury, death or damage
is caused or contributed to by any act or omission to act by any Indemnified Party, anyone
directly or indirectly employed by any Indemnified Party, or anyone for whose acts any

Indemnified Party may be liable. Amtrak’s obligation to indemnify and hold the Indemnified



Attachment B
Agenda Item: G.1
Meeting Date: July 16, 2026

Parties harmless shall apply with full force and effect regardiess of any active and/or passive
negligent act or omission by any Indemnified Party or its agents or employees and regardless of
any concurrent negligence, whether active or passive, primary or secondary, by any Indemnified
Party, by anyone directly or indirectly employed by any Indemnified Party, or by anyone for
whose acts any Indemnified Party may be liable. However, Amtrak shall have no obligation to
indemnify any Indemnified Party against liability for death, injury or damage or other loss,
damage or expense arising solely from the negligence or willful misconduct of such Indemnified

Party.

B. Museum shall indemnify, defend, and hold Amtrak harmless from any and all
expenses, demands, actions, causes of action, claims, liability, loss, cost, or obligations,
including actual attorneys’ fees, relating to use of the New Museum Building (other than the
Premises) by Museum and its employees, agents, and invitees, or anything done or allowed to be
done by Museum and its employees, agents, and invitees in the New Museum Building (other

than the Premises).

8. IMPROVEMENTS AND ALTERATIONS

Museum has made no promise to alter or improve the Premises and has made no
representations concerning the condition thereof, except that Museum will require its general
contractor to construct the New Museum Building in substantial accordance with the Plans and
the Construction Schedule. Amtrak shall maintain the Premises in good condition and repair
(normal wear and tear excepted) and shall not make any penetrations through the walls of the
Premises. Amtrak will not cause or permit the Premises (including, without limitation, the
exterior of the New Museum Building) to be damaged or defaced in any manner whatsoever and

Amtrak shall immediately repair any damage it causes to the New Museum Building, including,
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without limitation, rebuilding the New Museun Building to its condition before damage caused
by Amtrak, its employees, officers, directors, patrons, contractors or agents. Amtrak shall not
make any material alterations or additions to the Premises without Museum’s pr_ior written
consent, which consent will not be unreasonably withheld or delayed. Amtrak will return the
Premises at the end of the Term1 in the same condition and repair as when Amtrak took

possession, except for normal wear and tear.

9. DESTRUCTION OF PREMISES, EMINENT DOMAIN

A In the event of destruction or substantial damage to the Premises during the Term

which renders the Premises unusable to Amtrak, Museum shall have the option of:

(1) Within one hundred eighty days after such damage or destruction,
replacing or rebuilding the New Museum Building, including the Premises, aad in such
manner and according to such plans and specifications which would restore the New
Museum Building, including the Premises, to substantially the same condition as

immediately before its destruction or substantial damage.

(i1) Declining to replace or rebuild, in which event Amtrak shall have the
option of terminating tlus Lease by written notice. 1f Amtrak elects to terminate this
Lease pursuant to this subsection 10.a. (ii) during the first fifteen (15) years ofth:_a Term
and Museum receives casualty insurance proceeds related to the destruction of the New
Museum Building, thea Museum shall pay to Amtrak, in full compensation for all
amounts paid by Amtrak hereunder, a portion of the insurance proceeds actually received
by Museum related to the reconstruction of the New Museum Building (and not related to

the personal property, including art displayed or stored in the New Museum Building)
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equal to the percentage of the rental paid by Amtrak hereunder as related to the cost of
the construction of the New Museum Building (e.g. if the cost of the New Museum
Building is $17,000,000 and Amtrak paid $850,000 in rentals, then Amtrak would be
entitled to received 5% of the insurance proceeds actually received by the Museum

directly related to the New Museum Building structure, not to exceed $850,000).

(1)  Museum shall not:fy Amitrak within thirty days after such damages or
destruction of Museum’s decision to rebuild the New Museum Building including the
Premises or declining to rebuild. During the 180-day repair or replacement period
identified in Subsection (a) above, Amtrak shall have no obligation to: (1) pay any costs
or expenses associated with the Premises required under this Lease; or (2) provide any

services to the Premises required under this Lease.

B. In the event that all or part of the Premises shall be taken under the power of
eminent domain or sold under threat of such taking, this Lease shall terminate. The entire award
of proceeds from such taking or sale of land and/or improvements, including severance damages,
except for that portion related to the Premises for which Amtrak has paid, shall belong to
Museum; Amtral; shall also be entitled to the portion of the award specifically allotted to its
personal. property which may be taken, and any relocation allowance actually paid by the

condemning authority.

[0. INSURANCE

A Unless Amtrak makes the election permitted by b., Amtrak shall maintain at all
times during the Term of this Lease a comprehensive commercial liability insurance policy

covering the use of the Premises on an occurrence basis with a minimum coverage of $3,000,000
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(to be increased every five years consistent with increases in the national consumers price index)
and a property insurance policy for the full replacement value of the Premises. The coverage
shall be proportionate increases at least every five years to take into account cost of living
increases occuring within such five year period. Prior to occupying the Premises, Amtrak shall
furnish Museum with a Certificate of Insurance evidencing such coverage and showing Museum

as additional insureds.

B. Amtrak may elect to self-insure its obligations as long as Amtrak has in place,
nationwide, a comprehensive and properly funded self-insurance program. If Amtrak makes
such election, it shall provide Museum the principal aspects of such self-insurance program upon

Museun1’s written request.

Ll ASSIGNMENT AND SUBLETTING

Amtrak may not transfer or assign this Lease, or sublet the Premises or any part thereof,
without Museum’s written approval. These prohibitions shall not apply to a transfer or
assignment by Amtralk to a successor entity resulting from Congressional or judicial action. The
rights and obligations of this Lease shall benefit and burden all successors and assigns of this

Lease.

12. DEFAULTS

Neither party shall be deemed to be in default under this Lease unless and until it has
failed to perform any obligation within thirty days after receipt of written notice from the other
specifying the manner in which it has failed to perform such obligation; provided, however, that
if the nature of such obligation is such that more than thirty days are required for its

performance, then the party receiving such written notice shall not be deemed to be in default if

10
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it shall commence performance within such thirty day period and thereafter diligently prosecute

the same to completion.

13. MISCELLANEQUS

A. Amtrak shall permit Museum and its agents at all reasonable times to enter the
Premises as may be necessary or desirable for the operation or improvement of the Premises or

in order to comply with the laws, orders or requirements of governmental or other authorities.

B. Amtrak shall not affix, paint, erect or inscribe any sign, projection, awning, signal
or advertisement of any kind to any part of the Premises, or the New Museum Building,

including, without limitation, the inside or outside of windows or doors, without the written

consent of Museum.

C. Museum acknowledges it is aware that pursuant to 494.5.C. § 2430, Amtrak is

exempt from all State and local taxes, surcharge or fees.

D. The parties shall promptly take such actions and sign all documents reasonably

requested to give effect to the provisions of this Lease.

E. As indicated in the Recitals, Museum is acquiring the Baggage Building and the

REA Site pursuant to the Transfer Agreement. Amtrak acknowledges receipt of a copy of the

Transfer Agreement.

F. This Lease shall be governed by and construed in accordance with the laws of the

State of California. Proper venue for any action shall be in the federal courts of San Diego,

California.

11
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G. Time is of the essence with respect to the performance of every provision of this

Lease.

H. If any condition or provision of this Lease shall be held invalid or unenforceable
to any extent under any applicable law or by any court of competent jurisdiction, the remainder
of this Lease shall not be affected thereby, and each condition and provision of this Lease shall

be valid and enforceable to the fullest extent permitted by law.

[ This Lease, along with any Exhibits affixed hereto, constitutes the entire and

exclusive agreement between Museum and Amtrak relative to the Premises.

J. Any notice required or permitted to be given hereunder shall be in writing and

may be served personally or by United States mail, postage prepaid, addressed as follows:

Museum of Contemporary Art, San Diego
Attention: Dr. Hugh M. Davies

700 Prospect Street

La Jolla, California 92037

AMTRAK

National Railroad Passenger Corporation

30" Street Station

Fourth Floor, South Tower

Philadelphia, Pennsylvania 19104

Attention: Vice President Real Estate Development

AMTRAK

National Rail Passenger Corporation

530 Water Street

5" Floor

Oalkland, California 94607

Attention: Project Director Real Estate Development

or, at such appropriate address designated in writing by the respective party.
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K. Any party entitled or required to receive notice under this Lease may by like

notice designate a different address to which notices shall be sent.

L. Amtrak shall not record this Lease or any short form memorandum referring to

this Lease.

IN WITNESS WHEREOF, the parties hereto have affixed their signatures the day and year first
above written.

MUSEUM:

MUSEUM OF CONTEMPORARY ART, SAN DIEGO,
a California non-profit public benefit
corporation

By:
{ts:

AMTRAK:

NATIONAL RAILROAD PASSENGER CORPORATION,
a corporation organized and existing under National Rail
Passenger Service Act and the laws of District of Columbia

i

OA5\5950033445\Trans\Lease (Amtrak) 11.doc
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EXHIBIT E
RECORDING REQUESTED BY AND
WHEN RECORDED MAIL THIS
GRANT DEED AND ALL TAX
STATEMENTS TO:

Museum of Contemporary Art,
San Diego )

700 Prospect Street

La Jolla, California 92037-4291
Attn: Charles Castle

*

APN: SPACE ABOVE THIS LINE FOR RECORDER'S USE

GRANT DEED

The undersigned grantor(s) declare(s):
Documentary transfer tax is § .
() computed on full value of property conveyed (open space lots), or

() computed on full value less value of liens and ercumbrances remaining at time of sale.

1. Grants from Grantor to Museum.

1.1 Grant of Property. For valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, by this Grant Deed (the “Grant Deed”):

CATELLUS OPERATING LIMITED PARTNERSHIP,
a Delaware limited partnership, as successor by merger to Catellus
Development Corporation, a Delaware corporation (“Grantor”),

hereby grants to:

MUSEUM OF CONTEMPORARY ART, SAN DIEGO, a California non-
profit public benefit corporation (“Museum”)

all of Grantor’s right, title and interest (subject, however, to the terms, conditions and other
provisions set forth below in this Grant Deed) in and to that certain real property (the “Property’)
located in the City of San Diego, County of San Diego, State of California, more particularly
described in Exhibit I attached hereto and incorporated herein by this reference. As noted in
Exhibit I, the Property consists of the “Baggage Building Site” and the “REA Site.”

SDA331124.12 . 06-15-2004 14:16



Attachment B
Agenda Item: G.1
Meeting Date: July 16, 2026

1.2 Grant of Eaves Encroachment. As an appurtenance to the Baggage
Building Site conveyed by the grant set forth in Section 1.1 above, Grantor hereby also grants to
the Museum, a right of encroachment for the Eaves of the Baggage Building (as those terms are
hereinafter defined) which overhang the westerly boundary of the Property above Grantor’s Land
(as heremnafter defined), more particularly set forth as follows (the “Eaves Encroachment™).

1.2.1 Grantor is the owner of certain real property also located in the
City of San Diego, County of San Diego, State of California, lying westerly of the Property,
commonly known as the “Transit Courtyard” (the “Grantor’s Land™).

1.2.2  There is an existing historic building on the Baggage Building Site,
commonly known as the “Baggage Building.” The easterly portion of the Baggage Building
consists of an enclosed, roofed building space, and the westerly portion of the Baggage Building
consists of an open air, roofed pedestrian arcade (the “Colonnade™).

1.2.3 The westerly boundary of the Property is a straight line along the
westerly base of the columns supporting the roof of the Colonnade. The westerly edge of the
roof of the Colonnade overhangs those columns, encroaching over a portion of Grantor’s Land.
That portion of the roof of the Colonnade which encroaches over a portion of Grantor’s Land
will hereinafier be referred to as the “Eaves” of the Baggage Building. :

1.2.4 Grantor hereby grants to the Museum a right of encroachment for
the Eaves of the Baggage Building, within the air space coinciding with the location of the Eaves
as they exist on the date of recordation of this Grand Deed, that is, with the underside of the
Eaves at an elevation approximately eighteen feet (18) feet above grade, and extending out over
Grantor’s Land as more particularly described in Exhibit IT attached hereto and incorporated
herein by this reference.

1.2.5 The right of encroachment granted by this Section 1.2 is perpetual,
subject, however, to earlier automatic termination if and when, as a result of damage, destruction
or removal, the roof of the Colonnade ceases to exist in its present configuration, without a
commencement of reconstruction, in substantially the same configuration as presently exists,
within four (4) years after the date of such damage, destruction or removal.

2. Limitation to Permitted Uses.

2.1 Museum., Cultural and Institutional Uses Onlv. The Museum, its
successors and assigns shall use and manage the Property only as a museum or for other Cultural
or Institutional Uses (as hereinafter defined), together with certain ancillary uses of portions of
the Property for a cafe, a gift shop, Public Pedestrian Pathway, landscaping, and similar
supporting uses.

2.1.1 For purposes of this Grant Deed, the phrase “Cultural or
Institutional Uses” shall mean uses by institutions displaying or preserving objects of interest in
one or more of the arts and sciences, such as museums, libraries and art galleries.

RS}
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2.1.2  In support of the uses specified in Subsection 2.1.1 above, the
Museum, its successors and assigns may also allow ancillary uses of portions of the Property for
a cafe, a gift shop, driveways, public access and similar supporting uses.

2.1.3 Notwithstanding Subsections 2.1.1 and 2.1.2 above, in any
building hereafter constructed on the REA Site, the National Railroad Passenger Corporation
(commonly known as “Amtrak™), or any successor to the railway interests of Amtrak, may lease
or sublease and use approximately 2,755 useable square feet of space, and such a lease, sublease
or use shall not constitute a breach of the limitations on use set forth in Subsections 2.1.1 and

2.1.2 above.

2.1.4 The uses of the Property permitted by this Section 2 will hereafter
be referred to as the “Pernutted Uses.”

3. Successors and Assions,

This Grant Deed shall be binding upon, and shall inure to the benefit of, Grantor,
the Museum, their successors and assigns.

IN WITNESS WHEREOF, this Grant Deed has been executed by the Grantor on the date
set opposite its name.

Date: T, 2004 CATELLUS OPERATING LIMITED
PARTNERSHIP, a Delaware limited partnership (as
successor by merger to Catellus Development
Corporation, a Delaware corporation)

By:  Catellus Development Corporation, a Delaware
corporation {(formerly known as Catellus
SubCo, Inc., a Delaware corporation), its sole
general partner

By: Catellus Urban Development
Corporation, a Delaware corporation, as
its Agent

By:

Name: Timothy B. Carey
Title: Executive Vice President,
Urban Development

SD\331124.12 . 06-15-2004 14:16
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STATE OF CALIFORNIA )
} ss.

COUNTY OF SAN DIEGO )

On , 2004, before me, ,
Notary Public, personally appeared ,

Personally known to me

Or
proved to me on the basis of satisfactory evidence

to be the person whose name is subscribed to the within instrument and acknowledged to me that
he/she executed the same in his/her authorized capacity, and that by his/her signature on the
instrument, the person, or the entity upon behalf of which the person acted, executed the within

instrument.

WITNESS my hand and official seal:

SIGNATURE OF NOTARY PUBLIC
(SEAL)

SDA331124.12 06-13-2004 14:16
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EXHIBIT I

LEGAL DESCRIPTION AND MAP OF THE PROPERTY

Baggage Building Site and REA Site

SDA331124.12 - 06-13-2004 14:16
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EXHIBIT II

LEGAL DESCRIPTION AND MAP OF THE EAVES ENCROACHMENT
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EXHIBIT F
RECORDING REQUESTED BY:
Catellus Operating Limited Partnership
WHEN RECORDED MAIL TO:
LATHAM & WATKINS LLP
600 West Broadway, Suite 1800

San Diego, California 92101
Attn: Sarah Rosen, Esq.

(Space Above for. Recorder’s Use)

MAINTENANCE COVENANT
UNDER CALIFORNIA CIVIL CODE SECTION 1468

THIS MAINTENANCE COVENANT UNDER CALIFORNIA CIVIL CODE
SECTION 1468 (the “Covenant™) is made as of , 2004, by and between
CATELLUS OPERATING LIMITED PARTNERSHIP, a Delaware limited partnership, as
successor by merger to Catellus Development Corporation, a Delaware corporation (“Catellus”
or “Covenantee™), and the MUSEUM OF CONTEMPORARY ART, SAN DIEGQO, a California
non-profit public benefit corporation {the “Museum” or “Covenantor”).

Recitals

A. Santa Fe Depot Site. In the central business district in the City of San Diego,
County of San Diego, State of California, there is a railway depot building (the “Santa Fe Depot”
or “Depot Building”) on a site which includes several adjacent blocks of land, commonly known
as the “Santa Fe Depot Site,” more particularly described on Exhibit [ attached hereto. The
Museum Site (as defined in Recital B below) and the Remaining Catellus Property (as defined in
Recital C below) are both part of the Santa Fe Depot Site.

B. Museum Site. By Grant Deed recorded concurrently with this Covenant,
Catellus, as grantor, has conveyed to the Museum, as grantee, certain real property (the
“Museum Site”), constituting a portion of the Santa Fe Depot Site, consisting of two fee parcels
generally described as follows, and more particularly described on Exhibit II attached hereto:

S0A304906.13 ' . 06-13-2004 16:40
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-- Baggage Building Site; Baggage Building. The southerly fee parcel is
commonly referred to as the “Baggage Building Site,” on which the existing “Baggage
Building” is situated.

-~ REA Site; New Museum Building. The adjacent northerly fee parcel is
commonly referred to as the “REA Site,” on which the Museum intends to construct a
new Museum building (the “New Museum Building”). The REA Site includes the
southerly 50% of B Street adjacent to the REA Site, which has previously been vacated
by the City.

The Museurn: Site is the land of the Museum, as Covenantor, affected by this Covenant.

C. Remaining Catellus Property. As a result of the conveyance described in
Recital B, Catellus is now the owner of the real property located in the City of San Diego,
County of San Diego, State of California, constituting a portion of the Santa Fe Depot Site, more
particularly described on Exhibit II] attached hereto (the “Remaining Catellus Property”). The
Remaining Catellus Property is the land of Catellus, as Covenantee, to be beneﬁted by this
Covenant. . - .

D. Purpose. In consideration for Catellus’s conveyance of the Museum Site to the
Museum, the Museuin, as Covenantor, enters into this Covenant with Catellus, in order to make
the Museum responsible for maintenance and repair of the exterior skin of all Improvements (as
hereinafter defined) now existing or hereafter constructed or installed on the Museum Site, and
all other portions of the Museum Site exterior to such buildings (collectively, the “Museum Site
Exterior Areas™), which are visible from the Remaining Catellus Property or from the public
streets along the boundaries of the Santa Fe Depot Site (together, the “Exterior View Areas™).
The provisions in this Covenant implementing the foregoing purpose are intended {a) to serve as
agreements by the parties as owners of adjoining lands, and covenants by the Museum (as
grantee of the Museum Site), with Catellus (as grantor of the Museum Site), to do or refrain from
doing certain acts on the Museum Site, for the benefit of the Remaining Catellus Property, and
(b) to run with the land of both the Museum and Catellus, pursuant to California Code of Civil
Procedure Section 1468.

Agreement

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties agree as follows:

1. Limited Term. The term of this Covenant shall commence upon the date of recordation
hereof in the Office of the County Recorder of San Diego County, California, and shall expire on
December 31, 2030; provided, however, that Section 4.10 hereof, entitled Legal Fees, shall
survive such explration.

2. Mainterance, Repair and Replacement.

2.1 Museum Responsibility.

[\]
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(a) As used in this Covenant, “Improvement” means any structure or
appurtenance thereto, constructed (or to be constructed), installed (or to be installed) or
substantially altered (or to be substantially altered) on the Museum Site, which has (or upon
construction, installation or substantial alteration will have) a physically imposing and material
impact on the aesthetic appearance of the Museurn Site, and which is {or upon construction,
installation or substantial altsration will be) visible from the Exterior View Areas.

(b) The Museum shall maintain, repair or replace, as reasonably required,
both (i) the facades of all Improvements on the Museum Site, and (i1) the Museum Site Exterior
Areas (together, the “Facades and Exteriors”), in order to meet the Maintenance Standard set
forth in Paragraph 2.4 below.

- (<) At any tumne and from time to time, the Museum may delegate its
responsibility to maintain, repair or replace the Facades and Exteriors to any tenant, subtenant or
other person.

2.2 Maintenance Costs. The costs for maintenance, repair and replacements

incurred by the Museum pursuant to this Covenant shall be bome solely by the Museum or its
delegatee. o

2.3 Remedies for Nonperformance. If the Museum fails to provide maintenance,
repair or replacements of the Facades and Exteriors to the Maintenance Standard, then:

(a) Catellus shall have the right to notify the Museum in writing of such
nonperformance, specifying the particulars thereof (a “Notice of Nonperformance™).

(b) If the Museum fails to commence such remedy within ninety (90) days
after its receipt of the Notice of Nonperformance, or if the Museum commences such remedy and
thereafter fails diligently to prosecute the same to completion, then Catellus shall thereafter have
the right to pursue any remedy at law or in equity against the Museum for any failure by the
Museum to provide maintenance, repair or replacements of the Facades and Exteriors to the
Maintenance Standard, pursuant to this Covenant.

24 Maintenance Standard. All maintenance, repair and replacement called for by
this Covenant shall meet the following standards (together, the “Maintenance Standard™):

(a) Such maintenance, repair and replacement shall be comparable, in quality
and in frequency of performance, to the maintenance, repair and replacement undertaken by the
Museum at its “most favored” other prominent public venues (for purposes of this clause (a), the
Museum’s “most favored” venues shall be determined by references to the foregoing standards,
L.e., quality and frequency of maintenance, repair and replacement activities, etc.);

(b) It shall serve to maintain the quality and condition of the Facades and
Exteriors in a way that does not reflect adversely on the balance of the Santa Fe Depot Site;

(c) [t shall serve to maintain the affected property in a safe, clean and orderly
condition; and

(N
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{d) [t shall comply with all applicable requirements of law.

2.5 Compliance with Obligations. All construction, maintenance, repair and
replacements called for by this Covenant shall comply with any and all applicable covenants,
conditions, restrictions, liens and encumbrances to which the Museum Site may be subject, if
any.

2.6 Catellus Responsibility. Without in any way limiting the obligations of the
Museum under Sections 2.1 through 2.5 above, Catellus shall abide by the maintenance, repair
and replacement standards required of it pursuant to:

(a) Sections A.1 and B.4 of Revised Attachment C-1 to the Amended and
Restated Development Agreement dated April 9, 1993 with the City of San Diego, a municipal
corporation of the State of California, as amended by a First Amendment thereto dated March S,
1996, a Second Amendment thereto dated December 4, 1997, and a Third Amendment thereto
dated February 18, 2003 and a Fourth Amendment thereto dated [ .. 1, 2004 (collectively,
the “DA™); : .

(b) Section A.6 of Revised Attachment C-1 to the DA, specifically including,
without limitation, Catellus’s agreement to guarantee the preservation and maintenance of the
exterior facades of the Baggage Building;

(c) Sections A.l and B.4 of Revised Attachment No. 5 to the Amended and
Restated Owner Participation Agreement dated April 9, 1993 with the Agency, as amended by a
First Implementation Agreement thereto dated March 4, 1996, a Second Implementation
Agreement thereto dated December 4, 1997, and a Third Implementation Agreement thereto
dated February 10, 2003 and a Fourth Implementation Agreement thereto dated [ 1,
2004 (collectively, the “OPA™);

(d) Section A.G of Revised Attachment No. 5 to the DA, specifically
including, without limitation, Catellus’s agreement to guarantee the preservation and
maintenance of the exterior facades of the Baggage Building; and

(e) Section 402 of the OPA.

3. Section 1468 Provisions.

3.1 Running with the Land. The Museum Site is the land of the Covenantor which’
is affected by this Covenant. The Remaining Catellus Property is the land of the Covenantee to
be benefited by this Covenant (as more fully set forth in Section 3.1 below). This Covenant shall
run with both the Museum Site and the Remaining Catellus Property. The Musewm hereby
covenants that the Museum Site shall be transferred, encumbered, hypothecated, used and
improved subject to the covenants, conditions, restrictions, rights and reservations contained Ln
this Covenant.

3.2 Successive Owners. Successive owners of the Museum Site are expressly bound
by this Covenant, for the benefit of the Remaining Catellus Property.

4
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33 Acts Relate to Use. Each act covenanted to be performed in this Covenant
relates to the use, repair, maintenance or improvement of, or to the payment of taxes and
assessments on, the Museum Site.

3.4  Recordation. This Covenant is entered into pursuant to California Civil Code
Section 1468, and shall be recorded in the Office of the County Recorder of San Diego County,
Califormia.

3.5 Allocation of Benefits among Successors.

(a) Catellus Corporate Successor. As used in this Covenant, the phrase
“Catellus Corporate Successor” means (1) any entity controlling, controlled by, or under common
control with Catellus, and/or (i1} any successor to Catellus by merger, consolidation or
acquisition of its corporate stock. A “Catellus Corporate Successor” need not be a corporation,
but rather may be a corporation, a partnership, a limited liability company or any other form of
legal entity. . :

(b)  When Catellus Owns Remaining Catellus Property. If Catellus or any
Catellus Corporate Successor (1) hereafter sells or otherwise-transfers fee title to any portion of
the Remaining Catellus Property to any third party (that is, to a person or entity other than
Catellus or a Catellus Corporate Successor), but (ii) retains fee title to any other portion of the
Remaining Catellus Property, then, effective upon the date of such transfer, this Covenant shall
oenefit only the portion of the Remaining Catellus Property then still owned by Catellus or by
such Catellus Corporate Successor.

(c) When Catellus Transfers Last Parcel. At such time as Catellus ora
Catellus Corporate Successor sells or otherwise transfers fee title to last portion of the Remaining
Catellus Property owned by it {the "Last Parcel") to any third party (that is, to a person or entity
other than Catellus or 2 Catellus Corporate Successor), then effective upon the date of such
transfer, this Covenant shall benefit only the parcel upon which the Depot Building is located.

4, Miscellaneous Provisious.

4.1 Enforcement. This Covenant may be enforced by proceedings at law or in
eguity, including without limitation proceedings to recover damages and/or to restrain violations.

42 Suceessors and Assigns. This Covenant shall be binding upon and shall inure to
the benefit of the successors and assigns of the parties hereto. '

4.3 No Obligations to Third Parties. Except as otherwise expressly provided
herein, this Covenant shall not be deemed to confer any rights upon, or obligate any of the
parties to, any person or entity other than the parties hereto.

4.4 Time of Essence. Time is of the essence to this Covenant.

4.5 Waiver. The waiver or failure to enforce any provision of this Covenant shall not
operate as a walver of any future breach of any such provision or any other provision hereof.

wh
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4.6 Severability. If any portion of this Covenant, as applied to either party or to any
circumstances, shall be adjudged by a court to be void or unenforceable, such portion shall be
deemed severed from this Covenant and shall in no way effect the validity or enforceability of
the remaining portions of this Covenant. '

4.7  Captions. The captions in this Covenant are solely for the convenience of the
parties hereto, and shall not be used for the interpretation or determination of the validity hereof.

4.8 Exhibits. The Exhibits attached hereto are hereby incorporated herein by this
reference for all purposes. '

. 4.9  Applicable Law. This Covenant shall be governed by and construed and
enforced in accordance with the laws of the State of California.

4.10 Legal Fees. In the event that any legal action or other proceeding is brought by
any party arising from or related to this Covenant, the prevailing party in such action or
proceeding shall be entitled to recover from the other party all its costs and expenses, inciuding
without limitation reasonable attorneys’ and experts’ fees, and costs and expenses incurred in
enforcing, perfecting and executing any judgment, including without limitation those incurred in
post-judgment motions, contempt proceedings, garnishiment, levy, debtor and third-party
examinations, discovery and bankruptcy litigation.

4.11 Amendments. This Covenant may be amended or rescinded only in a writing
executed by both of the parties hereto and recorded in the Office of the County Recorder of San

Diego County, California.

IN WITNESS WHEREOF, the parties hereto have executed this Covenant as of the date
first above written.

MUSEUM:

MUSEUM OF CONTEMPORARY ART, SAN

DIEGO,
a California non-profit public benefit corporation

By: __
Name:
Title:

[Additional Signature on Next Page]
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CATELLUS OPERATING LIMITED
PARTNERSHIP, a Delaware limited partnership (as
successor by merger to Catellus Development
Corporation, a Delaware corporation)

By:  Catellus Development Corporation, a
Delaware corporation (formerly known as
Catellus SubCo, Inc., a Delaware
Corporation, its sole general partner

By:  Catellus Urban Development
Corporation, a Delaware
corporation, as its Agent

By:

Name: Tim Carey

Title: -~ Executive Vice President,
Urban Development
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EXHIBIT I

SANTA FE DEPOT SITE
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EXHIBIT I

MUSEUM PROPERTY

Baggage Building Site and REA Site
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EXHIBIT 11

REMAINING CATELLYUS PROPERTY
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EXHIBIT G

RECORDING REQUESTED BY,
AND WHEN RECORDED MAIL TO: -

The City of San Diego
1200 Third Avenue, Sutte 1700
San Diego, California 92101

Attn: James A. Braun, Property Agent

m

APN: SPACE ABOVE THIS LINE FOR RECORDER'S USE

BREEZEWAY EASEMENT

The undersigned grantor(s) declare(s):

Documentary transfer tax is § .

(O computed on full value of property conveyed (open space lots), or

() computed on full value less value of liens and encumbrances remaining at time of sale.

Preamble

THIS BREEZEWAY EASEMENT (the “Agreement”) ts made as of

, 2004, by and between CATELLUS OPERATING LIMITED
PARTNERSHIP, a Delaware limited partnership, as successor by merger to Catellus
Development Corporation, a Delaware corporation (“*Grantor”), and the CITY OF SAN
DIEGO, a municipal corporation of the State of California (the “City™).

Recitals

A. Servient Tenement. Grantor is the owner of certain real property situated
in the City of San Diego, County of San Diego, State of California, more particularly
described on Exhibit 1 attached hereto (the “Servient Tenement”).

B. Purpose. The City desires to acquire certain easement rights in the
Servient Tenement.

Agreement

NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the parties agree as follows:

1
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1. Grant. Grantor hereby grants to the City an easement in gross as
hereinafter described (the “Breezeway Easement™).

2. Location. The Breezeway Easement is located upon, under, over and
across the Servient Tenement (the “Breezeway Easement Area”). '

~

3. Uses.

3.1 The Breezeway Easement is for (a) public and private pedestrian
and vehicular ingress and egress over and across the Breezeway Easement Area, and
(b) public and private utility purposes, provided, however, that all utility lines installed,
used or maintained within the Breezeway Easement pursuant to this Agreement shall be
concealed from public view.

3.2 The City shall not cut, fill or otherwise change the grade of the

Breezeway Easement Area, or place drainage or retaining structures on the Breezeway
Easement Area, without the prior written consent of Grantor.

3.3 The City’s right to install, use and maintain utilities is expressly
made subject to Grantor’s right to review and approve its plans therefor and to supervise
the City’s removal and replacement activities to ensure minimal disruption to the
Breezeway Easement Area, to Grantor and to adjacent property owners, lessees and
tenants. Upon reasonable request by Grantor, the City agrees to coordinate its
construction schedule with Grantor in order to minimize the impact of such activities on
Grantor and adjacent property owners, lessees and tenants.

3.4 Inconnection with any such work of installation, use and
maintenance by the City, the City shall restore the pavement, sidewalk, surface and other
improvements located or to be located within the Breezeway Easement Area now or in
the future to substantially the same condition they were in immediately prior to such
worls, at the City’s sole cost and expense.

4. Subseguent Conveyances. The Breezeway Easement includes a right and
power in the City to convey the Breezeway Easement or any pottion thereof, and all other
rights herein conveyed, in the form of an easement or an irrevocable offer to dedicate real
property, to any other governmental agency, and/or to grant an easement i1 gross to any
public or private utility for public or private utility purposes, without necessity for further
consent or documentation of any kind by Grantor. Grantor hereby consents to any such
conveyance or grant by the City, and agrees to execute, acknowledge and deliver to and
in favor of any governmental agency or public or private utility, any instrument
reasonably necessary to implement the intentions expressed or implied herein, provided
that such execution, acknowledgment and delivery shall be at no expense to Grantor.

3. Non-Exclusivity. The Breezeway Easement is not exclusive. Without
limiting the generality of the foregoing, Grantor may also use the Breezeway Easement
Area for the same purposes as the City’s use thereof, and for other purposes which do not
unreasonably interfere with such uses by the City, and/or convey easements appurtenant
or in gross upon, under, over and across the Breezeway Easement Area to other persons,

2
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public and private, for the same purposes as the City’s use thereof, and for other purposes
which do not unreasonably interfere with such uses by the City, without necessity for
further consent or documentation of any kind by the City. The City hereby consents to
any such conveyance or grant by Grantor, and agrees to execute, acknowledge and
deliver to and in favor of any governmental agency or public or private utility, any
instrumient reasonably necessary to implement the intentions expressed or implied herein,
provided that such execution, acknowledgment and delivery shall be at no expense to the
City. No amount of uses of the Easement shall constitute an overburdening of the
Easement.

6. Binding Effect. This Agreement shall be binding upon, and shall insure to
the benefit of, the parties hereto and their successors and assigns.

7. Compliance with Laws. The City, at its expense, shall comply with all
laws, statutes, ordinances, rules and regulations binding on the City and affecting the
Breezeway Easement Area, now in force or hereafter adopted, with respect to the use by
the City of the Breezeway Easement Area pursuant to this Agreement.

g, Liens.

8.1 The City shall promptly pay and discharge all claims for labor
performed, supplies furnished and services rendered at the request of the City and shall
keep the Breezeway Easement Area free of all mechanics’ and material suppliers’ liens in
connection therewith; provided, however, that the City may contest the validity of any
such lien so long as such lien is discharged by bond or otherwise (within thirty 30 days
after notice thereof) without cost to Grantor.

8.2 The City shall provide at least ten (10) days’ prior written notice to
Grantor before any labor is performed, supplies fumished or services rendered on or at
the Breezeway Easement Area which would give rise to a mechanic’s lien or any other
lien, and Grantor shall have the right to post on the Breezeway Easement Area notices of

non-responsibility.

9. Burden on Land. The Breezeway Easement granted in this Agreement
shall be a burden on the Servient Tenement, which burden shall run with the land and
shall be binding on owners and encumbrances of the Servient Tenement, their successors

and assigns.

10.  Time. Time is of the essence of this Agreement and each and every part
hereof.

L2
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L1 Amendment. This Agreement may be amended or otherwise modified
only in a writing signed and acknowledged by Grantor and the City, or their respective

successors and assigns.

12. Goveming Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Californiia.

13, Severability. If any provision of this Agreement shall be held invalid or
unenforceable to any extent, the remainder of this Agreement (or the application of such
provisions to persons or circumstances other than those in respect of which it is invalid or
unenforceable) shall not be affected thereby, and each provision of this Agreement,
unless specifically conditioned upon such invaiid or unenforceable provision, shall be
valid and enforceable to the fullest extent permitted by law.

IN WITNESS WHEREOPF, this Breezeway Easement has been executed by the
parties on the dates set opposite their names.

Date: , 2004 CATELLUS OPERATING LIMITED
PARTNERSHIP, a Delaware limited partnership
(as successor by merger to Catellus Development
Corporation, a Delaware corporation)

By:  Catellus Development Corporation,
a Delaware corporation (formerly known as
Catellus SubCo, Inc., a Delaware
corporation), its sole general partner

By:  Catellus Urbanr Development
Corporation, a Delaware corporation,
as its Agent

By:

Name: Timothy B. Carey

Title: Executive Vice President,
Urban Development

Date: , 2004 CITY OF SAN DIEGO, a municipal
corporation of the State of California

By:
Name:
Title:

SDA33L787.12 06-15-2004 {4:53
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APPROVED:

CASEY GWINN
City Attorney

By:
Name:
Title:

STATE OF CALIFORNIA )
) ss.

COUNTY OF SAN DIEGO )

On , 20'04, before me,
, Notary Public, personally appeared

Personally known to me

Or
proved to me on the basis of satisfactory evidence

to be the person whose name 1s subscribed to the within instrument and acknowledged to
me that he/she executed the same in his/her authorized capacity, and that by his/her
signature on the instrument, the person, or the entity upon behalf of which the person
acted, executed the within instrument.

WITNESS my hand and official seal:

SIGNATURE OF NOTARY PUBLIC
(SEAL)

STATE OF CALIFORNIA )
} ss.
COUNTY OF SANDIEGO )
On , 2004, before me,

, Notary Public, personally appeared

?

Personally known to me

proved to me on the basis of satisfactory evidence

LA
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to be the person whose name is subscribed to the within instrument and acknowledged to
me that he/she executed the same in his/her authorized capacity, and that by his/her
signature on the instrument, the person, or the entity upon behalf of which the person
acted, executed the within instrument. '

WITNESS my hand and official seal:

SIGNATURE OF NOTARY PUBLIC
(SEAL)

SDA331787.12 06-135-2004 14:33
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EXHIBIT 1

LEGAL DESCRIPTION AND MAP OF SERVIENT TENEMENT
(WHICH ALSO CONSTITUTES THE BREEZEWAY EASEMENT AREA)

EXHIBIT 1

SD\331787.12 06-15-2004 14:33
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EXHIBIT H

RECORDING REQUESTED BY,
AND WHEN RECORDED MAIL TO:

The City of San Diego
1200 Third Avenue, Suite 1700
San Diego, California 92101

Attn: James A. Braun, Property Agent

APN: SPACE ABOVE THIS LINE FOR RECOROER'S USE

FACADE EASEMENT

The undersigned grantor(s) declare(s):

Documentary transfer tax is $ .

( ) computed on fiill value of property conveyed (open space lots), or

() computed on full value less value of liens and encumbrances remaining at time of sale.

Preamble

THIS FACADE EASEMENT (the “Agreement’”) is made as of

, 2004, by and between CATELLUS OPERATING LIMITED
PARTNERSHIP, a Delaware limited partnership, as successor by merger to Catellus
Development Corporation, a Delaware corporation (“Grantor™), and the CITY OF SAN
DIEGO, a municipal corporation of the State of California (the “City™).

Recitals

A Servient Tenement. Grantor 1s the owner of certain real property located
in the City of San Diego, County of San Diego, State of California, more particularly
described on Exhibit 1 attached hereto (the “Servient Tenement™). Two historic
buildings, commonly referred to as the “Santa Fe Depot™ and the “Baggage Building,”
are situated on the Servient Tenement.

B. Purpose. Grantor desires to convey to the City, and the City desires to
acquire from Grantor, certain easement rights pertaining to the maintenance, preservation
and protection of the exterior fagades of the Santa Fe Depot and Baggage Building.

Agreement

NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties agree as follows:

1
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i. Grant. Grantor hereby grants to the City.an easement in gross as
hereinafter described (the “Facade Easerment™).”-

2 Location. The Facade Easement is located upon and across the exterior

facades of the Santa Fe Depot and Baggage Building (the “Facade Easement Area”).

3. Uses. The Facade Easement is for the purpose of preserving the historic
exterior appearance of the Santa Fe Depot and Baggage Building.

4. Maintenance. By accepting this Facade Easement, the City, as grantee of
the Facade Easement under this Agreement, assumes no duty to maintain, protect or
preserve the Facade Easement Area. Rather, Grantor acknowledges and agrees, for itself
and for its successors and assigns, that it shall be the duty of the fee owner of the Servient
Tenement to maintain, protect and preserve the facades of the Santa Fe Depot and
Baggage Building in good condition and repair, as an obligation running with the land
and appurtenant to the fee ownership thereof.

5. Non-Merger. If the same person or entity ever comes to own both the
Facade Easement and fee title to any portion of the Servient Tenement, such common
ownership shall not effect a merger of the Facade Easement into the Servient Tenement,
the intent of the parties being that the Fagade Easement survive such common ownership,
unless otherwise expressly elected in writing by such common owner. The parties
acknowledge that the MUSEUM OF CONTEMPORARY ART, SAN DIEGO, a
California non-profit public benefit corporation, has assumed the duty to maintain the
Facade of the Baggage Building, if the City becomes fee owner of the Baggage Building,

pursuant to the City Option Agreement dated , 2004.

6. Binding Effect. This Agreement shall be binding upon, and shall inure to
the benefit of, the parties hereto and their successors and assigns.

Burden on Land. The land or land area of the Grantor affected by the
covenants in this Fagade Easement is the Servient Tenement. The land or land area of the
City to be benefited thereby is the Facade Easement Area. Successive owners of both the
Servient Tenement and the Facade Easement Area are expressly bound hereby, for the
benefit of the Facade Easement Area. This Facade Easement is intended to create
covenants running with the land, and shall be recorded in the Office of the San Diego
County Recorder, at the expense of Grantor.

8. Amendment. This Agreement may be amended or otherwise modified
only in a writing signed and acknowledged by Grantor and the City, or by their respective

SUCCESSOoLs or assigns.

9. Goveming Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Califomia.

[N
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[SIGNATURES APPEAR ON THE FOLLOWING PAGE.]

IN WITNESS WHEREOQOF, this Facade Easement has been exectited by the
parties on the dates set opposite their names.

Date: , 2004
Date: , 2004
APPROVED:

CASEY GWINN
City Attorney

By:

CATELLUS OPERATING LIMITED
PARTNERSHIP, a Delaware limited partnership
(as successor by merger to Catellus Development
Corporation, a Delaware corporation)

By:  Catellus Development Corporation,
a Delaware corporation (formerly known as
Catellus SubCo, Inc., a Delaware corporation),
its sole general partner

By:  Catellus Urban Development Corporation,
a Delaware corporation, as its Agent

By:

Name: Timothy B. Carey
Title: Executive Vice President,
Urban Development

CITY OF SAN DIEGO, a municipal corporation of
the State of California

By:
Name:
Title:

Name:

Title:

SDA330407.9
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STATE OF CALIFORNIA )
) ss.

COUNTY OF SAN DIEGO )

On , 2004, before me,
, Notary Public, personally appeared

3

Personally known to me
Or

proved to me on the basis of satisfactory evidence

to be the person whose name 1s subscribed to the within instrument and acknowledged to
me that he/she executed the same in his/her authorized capacity, and that by his/her
signature on the instrument, the person, or the entity upon behalf of which the person
acted, executed the within instrument.

WITNESS my hand and official seal:’

SIGNATURE OF NOTARY PUBLIC
(SEAL)

STATE OF CALIFORNIA )
) ss.

COUNTY OF SAN DIEGO )

On , 2004, before me,
, Notary Public, personally appeared

4]

Personally known to me

Or
proved to me on the basis of satisfactory evidence

to be the person whose name is subscribed to the within instrument and acknowledged to
me that he/she executed the same in his/her authorized capacity, and that by his/her
signature on the instrument, the person, or the entity upon behalf of which the person
acted, executed the within instrwment,

WITNESS my hand and official seal:

SIGNATURE OF NOTARY PUBLIC
(SEAL)

SDA336407.9 (6-135-2004 14:55
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EXHIBIT 1

LEGAL DESCRIPTION AND MAP OF THE SERVIENT TENEMENT
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EXHIBIT I

Intentionally Deleted
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EXHIBIT J

Intentionally Deleted
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EXHIBIT K
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EXHIBIT L

RECORDING REQUESTED BY AND

WHEN RECORDED, MAIL TO:

PROPERTY DEPARTMENT

CITY OF SAN DIEGO

1200 THIRD AVENUE

SUITE 1620

SAN DIEGO, CA 92101 FREE RECORDING REQUESTED
BY CITY OF SAN DIEGO (SEE
GOV'T CODE 6103)

NO DOCUMENTARY TAX DUE
R & T 11922 (Amended)

PUBLIC PEDESTRIAN EASEMENT

For valuable consideration, Museum of Contemporary Art, San Diego, a California non-
profit public benefit corporation ("Grantor"), does hereby grant to the City of San Diego, a municipal
corporation ("Grantee"), a perpetual non-exclusive public easement over, along and across the land
of Grantor situated in the County of San Diego, State of California, more particularly described on
Exhibit I and illustrated on Exhibit II, attached hereto and by this reference made a part hereof (B
Street Pathway™), for exclusive use of the City to operate the public pathway in accordance with City
practices.

Grantee agrees to and shall defend, indemnify and hold Grantor, and its officers, employees,
contractors and agents harmless from and against all claims, liability, loss, damage, costs or expenses
(including reasonable attorneys' fees and court costs) arising from or as a result of the death of any
person or any accident, injury, loss or damage whatsoever caused to any person or to the property of
any person (including without limitation Grantor) which shall occur within the B Street Pathway or
otherwise in connection with the activities of Grantee under this Grant of Public Pedestrian
Easement.

This Grant of Public Pedestrian Easement is made by Grantor pursuant to that certain
Transfer Agreement and Escrow Instructions dated , 2004, between Grantor, Grantee,
Catellus Operating Limited Partnership, and Agency.
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This Grant of Public Pedestrian Easement shall bind and enure to the benefit of the respective
helirs, representatives, successors and assigns of the parties hereto.

IN WITNESS WHEREOQF, this instrument is executed as of this day of
2004.

MUSEUM OF CONTEMPORARY ART, SAN
DIEGO, a California non-profit public benefit
corporation

By:
Name:
Title:

(Grantor)

WTHEMIS\Q_CLIENTAS\S9300\5344\TRANS\EX HIBITS TO MUSEUM TRANS AGRMTAEXHEIBIT L - PUBLICPEDESTRIANEASEMENT V2
(OLD EXH M).DOC
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EXHIBIT M
RIGHT OF ENTRY AGREEMENT
This Right of Entry Agreement, made this day of 2004, by

and between the Redevelopment Agency of the City of San Diego (“Agency”) and
Museum of Contemporary Art, San Diego, a California non-profit public benefit
corporation ("Ownet”).

RECITALS

A.  WHEREAS, the Agency desires to install improvements within the Site
Area designated on Exhibit I, which is the property of Owner, in order to complete the B
Street Pathway and related landscaping and other improvements within the Centre City
Redevelopment Project; and

B. WHEREAS, the improvements to be installed have been designed in
consultation with Owner and Owner has approved the construction drawings for such
Improvements.

NOW, THEREFORE, IT IS HEREBY AGREED BY THE PARTIES HERETO, as
follows:

1. Permission is hereby granted by the Owner to Agency to enter onto the

-

Site Area for the purposes of installing the improvements generally as depicted on
Exhibit I1.

2. This permission is effective as of the date hereof, and shall remain in effect
until December 31, 2005.
3. Agency shall keep the Site Area free from all encumbrances and liens of

whatever nature involved in its activities on the Site Area. Agency shall defend and
hold harmless and indemnify Owner from any and all such encumbrances and/or liens .
(including all costs and attorneys’ fees in defending any claim or liability in any way
connected with Agency, or Agency’s Contractor or subcontractors, failure to pay any
person(s) referred to in Section 3181 of the California Civil Code, which claim or liability
may be instituted or filed against the Site Area).

4, Agency hereby releases and agrees to protect, defend, hold harmless and

indemnify Owner from and against all demands, claims, injury, liability, loss, damage,
cost and expense, however same may be caused, including all costs and reasonable

1
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attorneys’ fees in providing the defense to any claim arising therefrom, for any loss of,
or damage to property (real and/or personal), for personal injury to or death of any
person or persons arising out of or occurring by reason of, Agency’s activities within the
Site Area. Single limit liability insurance inanamount notless than Two Million Dollars
($2,000,000) in a form acceptable to Owner shall be provided prior to access to the Site
Area,

5. Itis agreed that Agency, and not Owner, shall bear the cost for any actual
damage to and/or use of the Site Area. Agency agrees to protect, defend, hold harmless
and indemnify Owner from any such costs, including all costs and reasonable attorneys’
fees in providing the defense to any claim arising therefrom.

IN WITNESS WHEREOF, said parties have executed the Right of Entry on the
day and year first above written.

AGENCY:

REDEVELOPMENT AGENCY OF THE CITY OF
SAN DIEGO, a public body corporate and politic of
the State of California

By:
Name:
Title:

Date:

OWNER:

MUSEUM OF CONTEMPORARY ART, SAN
DIEGO, a California non-profit public benefit
corporation

By:
Name:
Title:

Date:
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APPROVED AS TO FORM AND LEGALITY

CASEY GWINN
Agency General Counsel

By:

Date:

ON\\3950\33245\ TRANS\EXHIBITS TO MUSEUM TRANS AGRMTA\EXHIBIT N.DOC
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EXHIBIT N

COVENANT TO MAINTAIN PAVING AND LANDSCAPING

This Covenant to Maintain Paving and Landscaping is made as of
2004 between Museum of Contemporary Art, San Diego, a Califomia non-profit pubhc
benefit corporation (Museum) and the City of San Diego, a municipal corporation (City),
who agree:

L. Museum has provided to the Redevelopment Agency of the City of San
Diego (Agency) the right to install improvements within the northerly twenty-two feet of
Parcel 4 of Parcel Map No. 19378, in the City of San Diego, County of San Diego, State
of Califormia, filed in the Office of the County Recorder of San Diego County, November
26, 2003 as File No. 2003-1418318 of Official Records, together with that portion of
Kettner Boulevard (formerly Arctic Street) as said street is dedicated to Public use, which
upon closing would revert, by operation of law, to the above described land (Parcel 4);
the northerly eight feet thereof will be improved by the Agency with a Public Pedestrian
Pathway (sometimes referred to as the B Street Pathway, which will also encompass the
southerly eight feet of the property to the north of Parcel 4) and the southerly fourteen
feet of the northerly twenty-two feet of Parcel 4 will be lmproved by the Agency with
landscaping and other improvements (such southerly fourteen feet being referred to as the
Landscaped Area).

2. Museumn shall, for the benefit of City and Agency, maintain, repair or
replace the Landscaped Area, as reasonably required. Museum commits to the City that
so long as it owns Parcel 4, the Landscaped Area will remain in as good condition as

when the improvement of the Landscaped Area is completed by Agency.

3. The costs for such maintenance, repair and replacements shall be borne by
Museum.
4. The obligations of Museum pursuant to this Covenant to Maintain Paving

and Landscaping shall be subject to the provisions of the Transfer Agreement among the
City, Agency, Museum and Catellus Operating Limited Partnership dated June _, 2004,
pursuant to which Museum acquired Parcel 4.

MUSEUM OF CONTEMPORARY ART,
SAN DIEGOQ, a California non-profit public
benefit corporation

By:
Name:
Title:
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CITY OF SAN DIEGO, a municipal
corporation of the State of California

By:
Name:
Title:

O:AS\39500\53445\Trans\Exhibits to Museum Trans agrme\Exhibit O.doc
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EXHIBIT O

iii

CATELLUS

Erecember 3, 2003

Mr. Ron Weatherford

H.R. Weatherford

800 West Broadway

Suqte 310

Sap Disgo, California 9218

RE: San Diege Sania Fe Depor-Baggage Building
Cost Transfer Aaproval Letter
Webeor Change Qrder Mo, )4
Diear Rom:
Webcor the Shell and Core Contractor xeuuzer all of the following tems & the behesr of the Tanant, the Museum
of Comempomry Art (MOUA ) Per our telephone conversation toduv during the weekly ()wmr- Architest

Contractor mecting at approximately 10 Gf_‘} am we seitled on the following values ag MCAs shave of 1h<~: cost.

Cost Catelles Owes {o the Museum of Contemporary Art

Cradit for fire sprinkler $+38.190
Cradii for interior stab-on-grade (502) $+G1.820
Credit for back-flow prevenier amd 207 of piptag S a.300

Cost the Museum of Contemporary Avt Owes to Careljug
Shoterete block-ours per RFL 24 &-
Shift steef columns to building exterior % - ?39
%
3

Diemo existimg column footings
Saw-cul existing nierior walls
Undervround wet stilities 1o Museum

3??‘?.‘1'15‘.;10% of Baguaye Blde domistic water $-3.025

instatiation of Bap é ge Blde siorm water - 133

Fivs 'Miil "‘?ﬂ of Baggnes Bldg fire service F-2.030

Inswaliation of REA Bi ¥ north sewer $- 2347
L'ZEGC”’J’E‘; ur s ta Museuin

Adg etectrical 3 - 1.800

fdy was 5. w000

g elocivical % - 5,400

¥si Hm on of i&hgﬂ ge Bida gas §-1.050

ebeoar ot ot 5-2.183

RS R

!.‘.:hz a5 ?w CHr F'

fhank you i advanee fow your coeperziion. I you have any quesiions pleass feel free 0wl mo aty
302640948 oy womail 2t van buokaar] :

MENT CORPORATION

firogoay BOGEE {2hivgaa




Attachment B
Agenda Item: G.1
Meeting Date: July 16, 2026



Attachment B
Agenda Item: G.1
Meeting Date: July 16, 2026

EXHIBIT P
ENVIRONMENTAL REPORTS
Santa Fe Depot
Baggage Building and REA site

San Diego, CA

[. Redevelopment Agency of the City of San Diego, 4/12/83: Final Environmental Impact
Report for the Proposed Santa Fe Properties Development Plan

[N

Woodward-Clyde Consultants, 3/26/85: Phase I Geotechnical Investigation, Santa Fe
Depot Properties, San Diego, CA [This report has appeared on some lists incorrectly
dated 3/26/95/

CTL Environmental Services, 9/9/88: Asbestos Report, 1020 and 1050 Kettner Blvd.,
CA0731752, San Diego, CA [This report lias appeared on some lists incorrectly dated
9/2/88/

(5]

.

McLaren, 1/12/89: Property Transaction Environmental Assessment and Phase II Soil
Sampling of ATSF Depot and Ace Parking, 1050 Kettrner Blvd., Pacific Coast Highway
and B Street, San Diego, CA (CA0731752 AND CA0731712)

Leroy Crandall, 5/26/89- Report of Preliminary Geotechnical Investigation, Santa Fe
Depot Development Area, Between Kettner Blvd, Ash Street, Pacific Highway and
Broadway, San Diego, CA

Lh

6. Woodard-Clyde Consultants, 5/22/91 (Revised 11/15/91): Environmental Site
Assessment, Catellus Downtown San Diego Property

7. CTL Environmental Services, 4/93: Project Record, Asbestos Survey, 1050 Kettner
Blvd., San Diego, CA, CAL731752
8. Weston, 6/93: Phase | Environmental Assessment, 1050 Kettner Blvd, San Diego, CA,

CAQ731752
0. Weston, 8/26/93: Letter Re: 1050 Kettner Blvd., San Diego, CA, CA0731752

10. CTL Environmental Services, 9/93: Project Manual, Asbestos Abatement for 1050
Kettner Blvd., San Diego, CA, CA0731752

11. CTL Environmental Services, 10/93: Asbestos-Abatement Air Monitoring and Contractor
Observation Close-Out Report of 1030 Kettner Blvd., San Diego, CA, CA0731732

12. Weston, 12/29/93: Letter Re: 1050 Kettner Blvd. (CA0731752), Qutstanding [ssues

13. CTL Environmental Services, 9/94: Reinspection Report of 1050 Kettner Blvd., San
Diego, CA, CAQ731752
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14. CTL Environmental Services, 3/95: Reinspection Report of 1050 Kettner Blvd., San
Diego, CA, CAQ731752

15. CTL Environmentzl Services, 9/95: Reinspection Report of 1050 Kettner Blvd., San
Diego, CA, CA0731752

16. CTL Environmental Services, 1/96; Asbestos-Abatement Air Monitoring and Contractor
Observation Close-Out Report of 1350 Kettner Blvd., San Diego, CA, CA0731752

17. CTL Environmental Services, 2/%6: Reinspection Report of 1050 Kettner Blvd., San
Diego, CA, CAQ731752

18. CTL Environmental Services, 10/96: Reinspection Report of 1050 Kettner Blvd., San
Diego, CA, CA0731752

19. CTL Environmental Services, 2/97: Reinspection Report of 1050 Kettner Blvd., San
Diego, CA, CA0731752

20. CTL Environmental Services, 7/14/97: Suspect Lead-Based Paint Sampling at 1050
Kettner Blvd., San Diego, CA, CA0731752

21. CTL Environmental Services, 9/97: Reinspection Report of 1450 Kettner Blvd., San
Diego, CA, CA0731752

Winzler & Kelly, 8/7/02: REA Building — Pre-Demolition Hazardous Materials Survey

Q]
()

[A)
(V]

. Testing Engineers, 5/28/03: Geotechnical Evaluation, [proposed] Museum of
Conternporary Art, 1050 Kettner Blvd., San Diego, CA

I
b

Winzler & Kelly, 11/23/03: Lead and Asbestos-Containing Material Removal Closeout
Document for Santa Fe Depot Baggage Building Seismic and Shell Improvement, 1050
Kettner Blvd., San Diego, CA

. Iris, 11/24/03: Phase [ Environmental Site Assessment, Santa Fe Depot Baggage Building
and Former REA Building, 1050 Kettner Boulevard, San Diego, CA

S
L
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EXHIBIT Q@
LIMITED VEHICULAR ACCESS EASEMENT

For valuable consideration, Museum of Contemporary Art, San Diego, a
California non-profit public benefit corporation (Museur1) does hereby grant to National
Rail Passenger Corporation, a corporation organized and existing under National Rail
Service Act and the laws of the District of Columbia (Amtrak) a non-exclusive easement
(for so long as Amtrak occupies space as a tenant in the New Museum Building
constriicted or to be constructed on Parcel 4 of Parcel Map No. 19378, in the City of San
Diego, County of San Diego, State of California, filed in the Office of the County
Recorder of San Diego County, November 26, 2003 as File No. 2003-1418318 of Official
Records, together with that portion of Kettner Boulevard (formerly Arctic Street) as said
street is dedicated to Public use, which upon closing would revert, by operation of law, to
the above described land (Parcel 4)) over and across the northerly eight feet of Parcel 4
for the purpose of ingress and egress to the space occupied by Amtrak in the New
Museum Building to and from Kettner Avenue, subject to the following limitations:

(1) No vehicle (other than an emergency vehicle such as a fire truck) using
such vehicular ingress and egress shall be larger than nine feet wide and twenty-two feet
long; '

(2) The Public Pedestrian Pathway (the combined 16 feet thereof, which
includes the southerly 8 feet of the property adjacent to the northerly boundary of Parcel
4) shall be maintained by Amtrale (such maintenance to include sweeping, removal of
trash, and cleaning [including the removal of oil stains and the like], repairing and
reconstructing the pavers as necessary to keep the pathway in a safe, clean and attractive
condition); and

(3} No vehicle may be parked, and nothing can be stored or maintained
(including without limitation trash containers) on any portion of the Public Pedestrian
Pathway (or any portion of the landscaped area south of the Public Pedestrian Pathway,
or the arcade to the east of the Premises (which is an area owned by Museum which it
intends to use primarily for sculpture, art exhibitions and other Museum pirposes).

With the exception that this Limited Vehicular Access Easement (“Easement™) shall in no
event be construed to require indemnification by Amtrak to a greater extent than
permitted by the laws and the public policy of the State of California or any applicable
Federal law, and without in any manner limiting Museum’s rights and remedies in the
event of a breach of this Easement, Amtrak agrees to indemnify, defend, and hold
harmless Museum, the City of San Diego, a municipal corporation (City), and the
Redevelopment Agency of the City of San Diego (Agency), and their respective officers,
agents, employees, affiliated parent and subsidiary companies, lenders, members,
managers, sticcessors and assigns (individually, “Indemnified Party” and collectively the
“Indemnified Parties”) from and against any and all claims, causes of action, liabilities,
losses, costs, damages and/or expenses in law or equity (including, without limitation,
attorneys’ fees and expenses) of every kind and nature whatsoever (collectively,
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“Claims™) arising out of or in connection with this Easement, and any and all access and
operations permitted hereunder, provided that the Claim (i) is based upon or relating to
personal or bodily injury to or death of any person or persons, or damage to or loss of
property of any kind whatsoever, including, without limitation, loss of use thereof, or the
violation of any California law or regulation or any Federal law, and (ii) is caused in
whole or in part by any act or omission to act or any willful misconduct by Amtrak,
anyone directly or indirectly employed by Amtrak or anyone for whose acts Amtrak may
be liable, regardless of whether such injury, death or damage is caused or contributed to
by any act or omission to act by any Indemnified Party, anyone directly or indirectly
employed by any Indemnified Party, or anyone for whose acts any Indemnified Party
may be liable. Amtrak’s obligation to indemnify and hold the Indemnified Parties
harmless shall apply with full force and effect regardless of any active and/or passive
negligent act or omission by any Indemnified Party or its agents or employees and
regardless of any concurrent negligence, whether active or passive, primary or secondary,
by any Indemnified Party, by anyone directly or indirectly employed by any Indemnified
Party, or by anyone for whose acts any Indemnified Party may be liable. However,
Amtrak shall have no obligation to indemnify any Indemnified Party against liability for
death, injury or damage or other loss, damage or expense arising solely from the
negligence or willful misconduct of such Indemnified Party. '

Dated: , 2004 MUSEUM:

MUSEUM OF CONTEMPORARY ART,
SAN DIEGO, a California non-profit public
benefit corporation

By:
Name:
Title:

AMTRAK:

NATIONAL RAIL PASSENGER
CORPORATION, a corporation organized
and existing under National Rail Passenger
Service Act and the laws of District of
Columbia

By:

0389503344 3\ Trans\Exhibits to Museum Trans agrmt\Exhibit R.doc
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(RA-2004-138)
REDEVELOPMENT AGENCY OF
THE CITY OF SAN DIEGO
RESOLUTION NUMBER R- 837907

ADOPTED ON UM 2 9 20604

RESOLUTION OF THE REDEVELOPMENT AGENCY OF

THE CITY OF SAN DIEGO APPROVING THE

REPLACEMENT TRANSFER AGREEMENT AND ESCROW

INSTRUCTIONS BETWEEN THE REDEVELOPMENT

AGENCY OF THE CITY OF SAN DIEGO, THE CITY OF SAN

DIEGO, CATELLUS DEVELOPMENT CORPORATION AND

MUSEUM OF CONTEMPORARY ART, SAN DIEGO.

WHEREAS, the Redevelopment Agency of the City of San Diego {Agency] is engaged

in activities necessary to carry out and implement the Redevelopment Plan for the Centre City

Redevelopment Project [Project}; and

WHEREAS, the Agency and Catellus Development Corporation [Catellus] have entered
into the Amended and Restated Owner Participation Agreement dated April 9, 1993, the First
Implementation Agreement to Owner Participation Agreement dated March 5, 1996, the Second
Implementation Agreement to Owner Participation Agreement dated December 4, 1997, and the
Third Implementation Agreement dated February 10, 2003 [the Agreement] and propose to enter
into a Fourth Implementation Agreement to Owner Participation Agreement for the development
of certain property located in the Columbia Sub Area of the Centre City Redevelopment Project

area as described in the Agreement [Site]: and

WHEREAS, the Third Implementation Agreement and Transfer Agreement and Escrow

Instructions authorized by the Agency concurrently with the Third Implementation Agreement

-PAGE 1 OF 3-
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(but not executed by the Agency) contemplated the transfer of the Baggage Building and the

REA property within the site to the City of San Diego; and

WHEREAS, the Agreement provides that Catellus shall transfer the Baggage Building to
the City or to any governmental agency or non-profit entity designated by the City and the City
now desires to designate the Museum of Contemporary Art, San Diego [Designee] as transferee

instead of the City of San Diego; and

WHEREAS, in order to carry out and implement such Redevelopment Plan, and the
Agreement, the Agency proposes to enter into a replacement Transfer Agreeinent and Escrow
Instructions with the City of San Diego, Catelius and the Museum of Contemporary Art, San
Diego, in order to effectuate Catellus' obligation to transfer the Baggage Building within the Site

to the Designee of the City of San Diego; and;

WHEREAS, Catellus also proposes to transfer the REA property within the Site to the

Designee of the City of San Diego; and

WHER_EAS, Catellus has submitted to the Agency copies of the proposed replacement

Transfer Agreement and Escrow Instructions in a form desired by Catellus; and

WHEREAS, Centre City Development Corporation, Inc., has reviewed and discussed the
proposed replacement Transfer Agreement and Escrow Instructions and has recommended that

the Agency enter into such Transfer Agreement and Escrow Instructions; and

WHEREAS, the Agency has duly considered all terms and conditions of the proposed
Transfer Agreement and Escrow Instructions and believes that the transfer of the Baggage
Building and the REA property within the Site to Designee pursuant to the terms of the

replacement Transfer Agreement and Escrow Instructions are in the best interests of the City and

-PAGE 2 OF 3-
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the health, safety, morals and welfare of its residents, and in accord with the public purposes and

provisions of applicable State and local law and requirements; NOW, THEREFORE,
BE IT RESOLVED, by the Redevelopment Agency of the City of San Diego, as follows:

L. That the terms and conditions of the proposed replacement Transfer Agreement

and Escrow Instructions are approved.

2. That the Executive Director of the Agency, or his designee, is authorized to
-execute for and on behalf of the Agency the replacement Transfer Agreement and Escrow
Instructions. A copy of the replacement Transfer Agreement and Escrow Instructions is on file

in the office of the Secretary to the Agency as Document No. 0379.0

3. That the Executive Director of the Agency, or his designee, is authorized on
behalf of the Agency, to sign all documents necessary and appropriate to carry out and

implement the replacement Transfer Agreement and Escrow Instructions.
APPROVED: CASEY GWINN, General Counsel

A K 7 < .
by Liliwa {0 B

Elisa A. Cusato |
Deputy Counsel

EAC:ai
06/05/04
Or.Dept:CCDC
Aud.Cert:n/a
RA-2004-138
Council:n/a

-PAGE 3 OF 3-
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Passed and adopted by The Redevelopment Agency of The City of San Diego JUN 2 9 2004
by the following vote:
Members Yeas ~.  Nays Not I"resent Ineligible
Scott Peters EZ/ _ W = m] |
Michael Zucchet J w} & . O
Toni Atkins 4 m o |
Charles Lewis - 0 . o
Brian Maienschein z” 0 a q
Donna Frye Q/ o . m|
Iiﬁ:L Madaffer _ z/ | ] 0
Raiph Inzunza = a o O
Chair Murphy B‘/ | a a O
AUTHENTICATED BY:
DICK MURPHY

Chair of The Redevelopment Agency' of The City of San Diego, California

CHARIES G, ABDELNOUR
e City of San Diege, California

/L”% Deputy

Secr of The Redevelopment Agency of
(Seal) By / ; ~ .

G

£l
|t

of The Redavelgmment Agency, Sen Diego, Californiz

=2}

-

2

N 23 2008

D s 1amm pqm e
RAGGETILIZAL;
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(R-2004-1370)
RESOLUTION NUMBERR- 299406

- ADOPTED ON | JUN 2 9 2_0[]4

A RESOLUTION OF COUNCIL OF THE CITY OF SAN DIEGO
APPROVING THE REPLACEMENT TRANSFER
AGREEMENT AND ESCROW INSTRUCTIONS BETWEEN
THE CITY OF SAN DIEGO, THE REDEVELOPMENT
AGENCY OF THE CITY OF SAN DIEGO, CATELLUS
DEVELOPMENT CORPORATION AND THE MUSEUM OF
CONTEMPORARY ART, SAN DIEGO.

WHEREAS, in 1993 the City and Agency executed an Amended and Restated
Development Agreement and an Amended and Restated Qwner Participation Agreement,
respectively, with Catellus which revised development entitlements first granted in 1983 to
Catellus's predecessor for the approximately 17 acres in the environs of the Santa Fe Depot. The
1993 Agreements revised the 1983 Agreements to accommodate transit related needs of MTDB

and NCTD and updated the development entitlements to bring them into conformance with the

Centre City Community Plan adopted in 1992; and

WHEREAS, under the terms of the Caégllus ]?evelopmenUOwner Participation

. Agreements, as amended over time, Catellus was req;lired, by December 7, 2003, to séisr_ﬁically
retrpﬁt and complete base building improvements to the Baggage Building and to then transfer
title to the Baggage Building to the City or to any governmental agency or non profit entity
designated by the City for use as a museum or other cultural use. Catellus was obligated to

install new.curb, -gutter, sidewalks, etc. on the entire Kettner frontage; and

WHEREAS, the transfer of the Baggage Building for a cultural use at a minimum must

include the building itself, its colonnade, the land under the building and the colonnade, an

-PAGE 1 OF 3 -
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access easement through the Breezeway connecting the Baggage Building to the Depot itself,
and street frontage along Kettner Boulevard for the length of the Baggage Building; and

- 'WHEREAS, Catellus's obligations for the level of improvements to the Baggage
Building include seismic retrofit for cultural use; an-d- “shell improvements™ including stﬁb out of
electricity, water, sewer and telephone to the interior; structurally sound walls and roof; curb, |
gutter and sidewalk improvemehts on the Kettner frontage; and repair of the facade. Obligations

of the user of the Baggage Building, therefore, would be typical tenant improvefnents and

specialized improvements for the new use; and

WHEREAS, on December 10, 2002, the City Council authorized a Transfer Agreement
and Escrow Instructions with the City of San Diego, Catellus and the Museum of Contemporary
Art, San Diego providing for the transfer for the Baggage Building (and Catellus’ transfer of the
REA property within the site) to the City Vof San Diego and the City’s lease of the propérties fo

the Museum of Contemporary Art, San Diego for a term ending July 31, 2091; and

WHEREAS, such Transfer Agreement and Escrow Instructions has not been executed by
the parties and the City of San Diego now desires to designate the Museum of Contemporary

Art, San Diego [Designee] as transferee of the properties instead of the City of San Diego; and

WHEREAS, Catellus has submitted to the City copies of a proposed replacement
Transfer Agréement and Escrow Instructions providing for the transfer of the Baggage Building
and REA property to Designee and providing for a City option for the City to acquire the
properties at no cost on or after July 31, 2091, or earlier in the event of a default by Designee; * - -

‘and

-PAGE2 OF 3 - | [2/299406
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WHEREAS, City staff has reviewed the proposed replacement Transfer Agreement and
Escrow Instructions and recommends that the City enter into a replacement Transfer Agreement

and Esc_:ro'w Instructions; NOW, THEREFORE,
BE I”j RESOLVED, by the Council of the City of San Diego, as follows: /

1. That the terms and conditions of the proposed replacement Transfer Agreement

and Escrow Instructions are approved.

2. That the City Manager, or his designee, is authorized to execute for and on behalf
of the City the replacement Transfer Agreement and Escrow Instructions. A copy of the

replacement Transfer Agreement and Escrow Instructions is on file in the office of the City Clerk |

as Document No?é'g 99406

3. That the City Manager, or his designee, is authorized on behalf of the City, to sign
all documents necessary and appropriate to carry out and implement the replacement Transfer

Agreement and Escrow Instructions.

APPROVED: CASEY GWINN, City Attorney

s A LT

Flisa A. Cusato
Deputy City Attorney

EIC:ai .
06/09/04
Or.Dept: CCDC
R-2004-1370

-PAGE3 OF3 -
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Passed and adopted by the Council of San Diego on__ June 29, 2004 by
the following vote:

YEAS: PETERS, ZUCCHET, ATKINS, LEWIS, MAIENSCHEIN, FRYE,
MADAFFER, INZUNZA, MAYOR MURFHY.

NAYS: NONE.

{

NOT PRESENT: NONE. ,*/

AUTHENTICATED BY:
DICK MURPHY
Mayor of The City of San Diego, California

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California

(SEAL)
By: Mary A. Cepeda , Deputy

I HEREBY CERTIFY that the above and foregoing is a full, true and correct copy of
RESOLUTION NO. R~ 299406 , passed and adopted by the
Council of The City of San Diego, California on June 29, 2004

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California

(SEAL)

By: / — A« / ~Deputy
Maty A. Cepeda
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September 8 , 2006

The City of San Diego
Office of the City Clerk
San Diego, California 92101

Redevelopment Agency of
The City of San Diego

600 B Street, Fourth Floor
San Diego, California 92101

Re:  Amtrak Lease and First Amendment to Amtrak Lease
Between Museum of Contemporary Art, San Diego, and
National Railroad Passenger Corporation

Pursuant to Section 1.16 (e) and Section 2.1.3 of that certain Transfer Agreement and
Escrow Instructions made as of July 2, 2004, among Catellus Operating Limited
Partnership, a Delaware limited partnership, as successor by merger to Catellus
Development Corporation, a Delaware Corporation, the City of San Diego, a municipal
corporation of the State of California, the Redevelopment Agency of the City of San
Diego, a public body corporate and politic of the State of California, the Museum of
Contemporary Art, San Diego, a California non-profit public benefit corporation
(Museum), and Commonwealth Land Title Company, the undersigned, Museum and
National Railroad Passenger Corporation, a corporation organized and existing under
National Rail Passenger Service Act and the laws of District of Columbia (Amtrak),
hereby submit for your approval: (1) a duplicate original of Amtrak Lease executed as of
February 1, 2006, between Museum and Amtrak, and (2) a copy of the First Amendment
to Amtrak Lease.

MUSEUM:

MUSEUM OF CONTEMPORARY ART, SAN DIEGO,
a California non-profit public benefit corporation

oy: t;D\M\.UAv\ Mm

[Signatures continued on next page]
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AMTRAK:

NATIONAL RATLROAD PASSENGER CORPORATION,
a corporation organized and existing under National Rail
Passenger Service Act and the laws of District of Columbia

By%d M

THE UNDERSIGNED HEREBY APPROVE AND CONSENT

to the attached Lease and First Amendment to Amtrak Lease, and
City agrees that City shall honor and be bound by the terms of the
Lease, as amended, if City becomes the owner of the new museum
building (the Copley Building) during the Lease term.

CITY OF SAN DIEGO, a municipal corporation
of the State of California

By: A—\ )/ Mm

Name: [|[Tpmes 7 NAR NG
Title: ~ Neo o J

REDEVELOPMENT AGENCY OF THE CITY OF
SAN DIEGO, a public body corporate and politic of
the State of California

By: /L— /J/ N}')

Name: [ [Tapmec i W B ROALC
Title: Y f§s<’5 £y OJQ/

0:\5\5950\53445\Trans\Approval Letter to City and Agency-2.doc
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FIRST AMENDMENT TO AMTRAK LEASE

This FIRST AMENDMENT TO AMTRAK LEASE (First Amendment) is made as of
September 8 , 2006, between the Museum of Contemporary Art, San Diego, a California non-
profit public benefit corporation (“Museum™), and National Railroad Passenger Corporation, a
corporation organized and existing under National Rail Passenger Service Act and the laws of
District of Columbia (“Amtrak™), who agree as follows:

L. This First Amendment is made and entered into with reference to the fo-Ilowing
facts and circumstances:

a. Amtrak and Museum are parties to that certain Amtrak Lease executed as
of February 1, 2006 (“Lease™), pursuant to which Museum has leased to Amtrak certain
space in the Copley Building (currently under construction) (the “Premises™) in San
Diego, California. The Lease (including the exhibits attached thereto) is attached hereto
as Exhibit A and made a part hereof.

b. The Lease was entered into prior to obtaining the approval of The City of
San Diego, a municipal corporation of the State of California (City), and the
Redevelopment Agency of The City of San Diego, a public body corporate and politic of
the State of California (Agency), as required by Section 1.16 (e) and Section 2.1.3 of the
Transfer Agreement and Escrow Instructions made as of July 2, 2004, among Catellus
Operating Limited Partnership, a Delaware limited partnership, as successor by merger to
Catellus Development Corporation, a Delaware Corporation, City, Agency, Museum, and
Commonwealth Land Title Company (Transfer Agreement).

c. The City and Agency have requested revisions to the Lease to meet the
requirements of the Transfer Agreement, and the Museum and Amtrak have agreed to
make those revisions which are embodied in this First Amendment. This First
Amendment and Lease have been submitted for City and Agency approval and by that
letter attached hereto as Exhibit B, the City and Agency have approved this First
Amendment and Lease.

d. This First Amendment is entered into by the Museum and Amtrak
effective as of the date set forth above, and duplicate originals of the Lease and this First
Amendment shall be provided to the City and Agency. Capitalized terms used herein
which are not defined in this First Amendment shall have the definitions as set forth in
the Lease.

2. The Lease is hereby amended in the following particulars only:

a. - Paragraph 1 is deleted in its entirety and is replaced with the following:
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1. LEASE OF PREMISES

Museum hereby leases the Premises, as of the date of substantial
completion (“Substantial Completion”) of the Copley Building (*Term Start
Date”), to Amtrak, and Amtrak leases the Premises from Museum, upon the
provisions and conditions set forth herein. Substantial Completion shall occur
when Museum provides to Amirak a certificate of occupancy (or other
appropriate governmental permission for occupancy of the Premises) plus a
certification from Museum’s engineer or architect certifying to Amtrak that the
Premises have been substantially completed pursuant to the Plans, and Amtrak, in
its sole discretion, determines that the Premises are ready for Amtrak’s “Use”, as
hereinafter defined, pursuant to the Plans. The Parties acknowledge that Amtrak
has reviewed and approved the attached Plans, Exhibit “III” and Exhibit “IITA”,
and that any amendment or modification, other than insignificant ones, to such
Plans or Exhibits which affect the Premises must be approved by Amtrak. In
addition, Amtrak shall have a non-exclusive right with Museum to access
Museum’s loading area in the Copley Building (“Loading Area™) but not for its
garbage removal service (which can be accomplished only through the arcade
area). Amirak shall not permit parking, storage, engine idling, or garbage in the
Loading Area. Amtrak’s access to the Museum Loading Area for other purposes
will be reasonably accommodated by the Museum by prior arrangement with the
Museum, or by Museum’s successors in interest by prior arrangement with such
successor. The Museum shall not have access to the Premises, but is entitled to
vehicular access to the “Public Pedestrian Pathway”, as hereinafter defined, for
purposes related to maintenance of the arcade and outdoor sculpture.

b. Paragraph 4 is deleted in its entirety and is replaced with the following:
4. USE

The Premises shall be used for any lawful purpose reasonably
related to the operation of a railroad and Amtrak’s business operations, including
but not limited to storage, maintenance, and related railroad purposes (“Use™), and
for no other use without the prior written consent of Museum. Amtrak shall not
do or permit anything to be done which will invalidate or increase the cost of any
fire, extended coverage, fine arts insurance, or other insurance policy covering the
Copley Building or Museum’s property (or art in the possession of Museum by
reason of an art loan agreement or similar arrangements) located therein. Amtrak
shall not do or permit anything to be done in or about the Premises which in any
way unreasonably interferes with the use by the Museumn or the remainder of the
Copley Building as a museum and related uses (which includes, without
limitation, the generation of a level of noise, odors, or vibrations incompatible
with the operation of a museum). The 22' area immediately north of the Copley
Building owned by Museum is intended to be improved by the City or Agency
with the southerly 14' thereof to be a landscaped and paved area (generally as
shown in Exhibit K to the Transfer Agreement, a copy of which is also attached
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hereto as Exhibit K), and with the northerly 8' thereof (in conjunction with the
southerly 8' of the adjacent owner's property, if such arrangements can be made)
to be a public pedestrian pathway (such reference to include all 16' as indicated)
(“Public Pedestrian Pathway”). Agency has informed Museum that it is uncertain
as to when the contemplated Public Pedestrian Pathway can or will be
constructed, so Museum will install a driveway and walkway reasonably adjacent
to the Copley Building to be utilized by Museum and Amtrak (and the public for
pedestrian purposes); such driveway and walkway (Driveway) shall be deemed to
and shall constitute the Public Pedestrian Pathway until the one desired by
Agency, as above described, is constructed. The Driveway or Public Pedestrian
Pathway can be utilized by Amtrak for vehicular ingress and egress consistent
with the following: (1) no vehicle (other than an emergency vehicle such as a fire
truck) using such vehicular ingress and egress shall be larger than nine feet wide
and twenty-two feet long; (2) the Driveway or Public Pedestrian Pathway shall be
maintained by Amtrak with respect to sweeping; removal of trash; cleaning
(which shall include only the removal of oil stains and the like caused by
Amirak’s vehicles) and repairing and reconstructing the pavers as necessary and
only if required due to use by Amirak’s vehicles (with the other aspects of
maintenance of the Driveway or Public Pedestrian Pathway to be the
responsibility of Museum or MTDBY); and (3) no vehicle may be parked, and
nothing can be stored or maintained (including without limitation trash
containers) on any portion of the Driveway or Public Pedestrian Pathway (or any
portion of the landscaped area south of the Driveway or Public Pedestrian
Pathway, or the arcade to the east of the Premises (which is an area owned by
Museum which it intends to use primarily for sculpture, art exhibitions and other
Museum purposes). Amtrak and Museum agree that the purpose of their
respective performance of their maintenance obligations is to maintain the
Driveway or Public Pedestrian Pathway in a safe, clean, and attractive condition.
The Driveway or Public Pedestrian Pathway may be utilized by Museum for
vehicular ingress or egress, and either or both may be constructed (if Museum so
elects) in such manner as to preclude (with posts or other barriers) vehicular
traffic other than Museum’s or Amtrak’s, providing that Museum shall indemnify
Amtrak and pay for all damage to property or persons, including cleaning (which
shall include the removal of oil stains and the like caused by Museum’s vehicles)
and repairing and reconstructing the pavers, due to Museum’s use of the
Driveway or Public Pedestrian Pathway. Museum and Amtrak shall, to the extent
necessary, work out a lock or other mechanism arrangement to permit Amtrak fo
have temporary access for vehicular ingress and egress consistent with the
foregoing, and Amitrak shall have priority (to the extent necessary) to use the
Driveway or Public Pedestrian Pathway for Amtrak’s regularly scheduled trash
pick-up. No such posts or other barriers may be installed without the prior written
consent of City. Amtrak acknowledges that the exact configuration of the Public
Pedestrian Pathway may later differ from that described by the foregoing
provisions, and that for an undetermined period of time the Driveway will be the
only means of such access.
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c. The incorrect reference (10.aui'nl line three of paragraph
9.A.(i1)) is corrected to read “pursuant to this subsection 9.A.(ii). . .”

d. Subparagraph 9.B. is deleted.
e Parapraph 14. Exhibit “I” is corrected as follows:

Exhibit “I” ~ Jacobs Building and REA Site Legal
Description.

3. Except as expressly amended herein, the Lease shall remain in full force
and effect. In the event of any inconsistencies between the provisions and conditions of
the Lease and this First Amendment, the provisions and conditions of this First
Amendment shall govern.

MUSEUM:

MUSEUM OF CONTEMPORARY ART, SAN DIEGO,
ia non-profit public benefit corporation

AMTRAK:

NATIONAL RAILROAD PASSENGER CORPORATION,
a corporation organized and existing under National Rail
Passenger Service Act and the laws of District of Columbia

William €. Sfi{
Acting Vice President Real Estate Development
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ORIGINAL

AMTRAK LEASE

This Amitrak Lease (“Lease”) is executed as of February 1, 2006 (“Effective Date”),
between the Museum of Contemp'orary Art, San Diego, a California non-profit public benefit
corporation (“Museum”) and National Railrc;ad Passenger Corporation, a corporation ofganized
and existing under National Rail Passenger Service Act and the laws of District of Columbia

(“Amtrak™), who agree as follows:

RECITALS

A On July 29, 2004, Museum acquired, pursuant to a Grant Deed recorded in the
- Official Records of the .San Diego County Recorder as Document No. 2004-0711683 (as
provided in the Transfer Agreement and Escrow Instructions (‘-‘Transfer Agreement”) dated July
1, 2004 by and between Catellus Operating Limited Partnership, a Delaware corporation
(“Catellus™), the City of San Diego, a municipal corporation of the State of California (“City™),
the Redevelopment Agency of the City of San Diego, a public body corporate and politic of the
State of California (“Agency”), and Museum,) the real property as set forth in Exhibit “I”,
attached hereto and made a part hereof. The real property consists of the existing baggage
building (“Jacobs Building ”*) located adjacent to the railway depot in San Diego, California and
a lot, adjacent to and located north of the Jacobs Building commonly known as the “REA Site”.
Museum is constructed and will tﬁereafter operate, for uses ancillary to a museum {which
Museum will be primarily located in the Jacobs Building), a building on the REA Site (“Copley
Building”). The legal description of the REA Site is”Parcel 4 of Parcel Map No. 19378 filed in

the Official Records of San Diego County, California on November 26, 2003 as File No. 2003-

AMTRAK LEASE 3-17-06 (2).DOC : 1 EXHIBIT A
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1418318; said Parcel 4, on which the Copley Building will be located, includes a portion of the

Arcade which runs parallel to the tracks located adjacent to Parcel 4.
B. The Copley Building shall contain approximately 13,563 square feet.

C. Museum desires to let and Amtrak desires to lease for its exclusive use a portion
of the Copley Building , such portion to consist of approximately 2,755 square feet as set forth in

Exhibit “IT” attached hereto and made a part hereof (“Premises”).

D. The Copley Building shall be constructed in accordance with plans and
specifications prepared for Museum and set forth on Exhibi;f “III” and Exhibit “TII A” attached
hereto and made a part hereof (“Plans™) and within the time period designated by Museum
(“Construction Schedule”), also set forth on Exhibit III. Museum shall be required to provide at
its own cost and expense within the Premises only such improvements and finish items as are so
designated in the Plans, which, among other things, will include separate utility services for the

Premises.

1. LEASE OF PREMISES

Museum hereby leases the Premises, as of the date of substantial completion
(“Substantial Completion™) of the Copléy Building (“Term Start Date™), to Amtrak, and Amtrak
leases the Premises from Museum, upon the provisions and conditions set forth herein.
Substantial Completion shall occur when Museum provides to Amtrak a certificate of occupancy
(or other appropriate governmental permission for occupancy of the Premises) plus a
certification ﬂom‘Museum’s engineer or architect certifying to Amtrak that the Premises has
been substantially completed pursuant to the Plans and Amtrak, in its sole discretion, determines

that the Premises are ready for Amtrak’s “Use”, as herein after defined, pursuant to the Plans.
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The Parties acknowledge that Amtrak has reviewed and approved the attached Plans, Exhibit III

and Exhibit TIT A, and that any amendment or modification, other than insignificant ones, to such
Plans or Exhibits which affect the Premises must be approved by Amtrak. In addition, Amtrak
shall have a non-exclusive right with Museum to access Museum’s loading area in the Copley
Building (“Loading Area”) but not for its garbage removal service (Which can be accomplished
only through the arcade area). Amtrak shall. not permit parking, storage, engine idling, or
garbage in the Loading Area. Amtrak’s access to the Museum Loading Area for other purposes
will be reasonably accommodated by the Museum by prior arrangement with the Museum. If at
anytime the Copley Building is assigned, leased, subleased, sold or in any other manner
transferred or used by any other entity or party other than the Museum, Amtrak shall have
priority use of the Loading Area. The Museum shall not have access to the Premises, but is
entitled to vehicular access to the “Public Pedestrian Pathway”, as-herein after defined, for

purposes related to maintenance of the arcade and outdoor sculpture.

2. TERM

‘The term of this Lease (“Term™) shall commence on the Term Start Date, which is
anticipated to be March 1, 2007, and expire on July 31, 2091 (“Expiration Date”), but the Lease
is effective as of the Effective Date. At any time during the Term, Amtrak may by the giving of
written notice to Museum, elect to terminate the Lease ninety (90) days after the gi.ving of such
notice (“Early Termination”). In the event of an Early Termination, except as provided in

Paragraph 9, Amtrak shall not be entitled to the return of any amounts paid to Museum.

3. FINANCIAL OBLIGATIONS OF AMTRAK

A. Amtrak shall pay $850,000 to Museum as Amtrak's agreed share of the costs of

construction of the Copley Building as follows: After the construction commences, Museum
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shall by the tenth of the following month send to Amtrak a certified statement (signed by an

officer or executive of Museum) setting forth the total cost of construction and the dollar value of
the construction work completed Awithin the prior month. The certified statement shall show the
total construction completed within the prior month, as a percentage of $850,000. Amtrak shall
be required to pay the amount so computed to Museum within thirty days after the certified
statement is seﬁt to Amtrak. In n6 event shall the total of all such payments requested of Amtrak

exceed $850,000.

B. If Amtrak fails to make any payment to Museurn in accordance with the schedule

described in 3.A. above, then Amtrak shall be in default of this Lease.

C. Amtrak and Museum have agfeed that Museum shall install during the
construction of the Copley Building the modifications specified on Exhibit IV, for an agreed cost
(in addition to the amounts specified in Paragraph 3.A) not to exceed $87,228.40 (but not to be
less than $79,848.95, the difference depending on the actual amount of the contingency which is

needed), which shall be paid to Museum when such modifications have been installed.

| 4. USE

The Premises shall be used for any lawful purpose reasonably related to the operation of a
railroad and Amtrak’s business operations, including but not limited to storage, maintenance, and
related railroad purposes (“Use™), and for no other use Without the prior written consent of
Mué.eum. Amtrak shall not do or permit anything to be done which will invalidate or increase
tﬁe cost of any fire, extended coverage, fine arts insurance, or other insurance policy covering the

Copley Building or Museum’s property (or art in the possession of Museum by reason of an art

loan agreement or similar arrangements) located therein. Amtrak shall not do or permit anything

AMTRAK LEASE 3-17-06 (2).DOC 4



Attachment C
Agenda Item: G.1
Meeting Date: July 16, 2026

to be done in or about the Premises which in any way unreasonably interferes with the use by the

Museum or the remainder of the Copley Building as a museum and related usesl. (which includes,
without limitation, the generation of a level of noise, odors, or v-ibrations incompatible with the
operation of a museum). The 22' area immediately north of the Copley Building owned by
Museum is intended to be improved by the City or Agency with the southerly 14' thereof to be a
landscaped and péved area (generally as shown in Exhibit K to the Transfer Agreement, a copy
of which is also attached hereto as Exhibit K), and with the northerly §' thereof (in conjunction
with the southerly 8' of the adjacent owner's property, if such arrangements can be made) to be a
public pedestrian pathway (such reference to include all 16' as indicated) (“Public Pedestrian
Pathway”). Aéency has informed Museum that it is uncertain as to when the contemplated
Public Pedestrian Pathway can or will be constructed, so Museum will install a driveway and
walkway reasonably adjacent to the Copley Building to be utilized by Museum and Amtrak (and
ti:xe public for pedestrian purposes); such driveway and walkway (Driveway) shall be deemed to
and shall constitute the Public Pedestfian Pathway until the one desired by Agency, as above
described, is constructed. The Driveway or Public Pedestrian Pathway can be utilized by Amtrak
for vehicular ingress and egress consistent with the following: (1) no vehicle (other than an
emérgency vehicle such as a fire truck) using such vehicular ingress and egress shall be larger
than nine feet wide and twénty—two feet long; (2) the Driveway or Public Pedestrian Pathway
shall be maintained by Amtrak with respect to sweeping; removal of trash; cleaning (which shall
include only the removal of oil stains and the like caused by Amtrak’s vehicles) and repairing
and reconstructing the pavers as necessary and only if required due to use by Amtrak’s vehicles
(with the other aspects of maintenance of the Driveway or Public Pedestrian Pathway tb be the

responsibility of Museum or MTDB); and (3) no vehicle may be parked, and nothing can be
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stored or maintained (including without limitation trash containers) on any portion of the

Driveway or Public Pedestrian Pathway (or any portion of the landscaped area south of the
Driveway or Public Pedestrian Pathway, or the arcade to the east of the Premises (which is an
area owned by Museum which it intends to use primarily for sculpture, art exhibitions and other
Museum purposes). The Driveway or Public Pedestrian Pathway may be utilized by Museum
for vehicular ingress or egress, and either or both may be constructed (if Museum so elects) in
such manner as to preclude (with posts or other barriers) vehicular traffic other than Museum’s
or Amtrak’s, providing that Museum shall indemnify Amtrak and pay for all damage to property
or persons, including cleaning (which shall include the removal of oil stains and the like caused
by Museum’s vehicles) and repairing and reconstructing the pavers, due to Museum’s use of the
Driveway or Public Pedestrian Pathway. Museum and Amirak shall, to the extent necessary,
work out a lock or other mechanism arrangement to permit Amtrak to have temporary access for
vehicular ingress and egress consistent with the foregoing, and Amtrak shall have priority (to the
extent necessary) to use the Driveway or Public Pedestrian Pathway for Amtrak’s regularly
scheduled trash pick-up. Amtrak acknowledges that the exact configuration of the Public
Pedestrian Pathway may later differ from that described by the foregoing provisions, and that for
an undetermined period of time the Driveway will be the only means of such access.

5. UTILITIES, SERVICES, MAINTENANCE AND CONSTRUCTION

A Amtrak shall pay for all utilities and services for the Premises commencing on the
Term Start Date; Museum will arrange for same to be separately metered. Museum shall have
no obligations with respect thereto, except to provide the services to the Premises as required by

the Plans.
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B. With respect to the Copley Building Amtrak shall only be required to maintain the

interior of the Premises. Museum shall maintain the remainder of the Copley Building including
without limitation the roof, windows, structural elements, exterior walls, plumbing, drainage, and
sewage systems, and the loading area. If Museum does not maintain the Copley Building as
required by this Section and such lack of maintenance materially affects the Premises, Amtrak
may, but shall not be obligated to (and only after giving thirty (30) days notice to Museum of its
intention to do so and such maintenance not being accomplished by Museum within such thirty
(30) day period), perform‘ such maintenance for the Copley Building and bill Museum for all
costs associated with such maintenance as long a such costs do nof exceed $5,000.. Museum

shall reimburse Amtrak with in thirty (30) days of receipt of the bill.

6. LIMITATION OF LIABILITY

A. This Léase is made upon the expresé condition that Museum shall have no
liability for claims, causes of action, liabilitiés, losses; costs, damages and/or expenses in law or
equity (incfuding, without limitation, attorneys’ fees and expenses) of any kind or nature
whatsoever (collectively, “Claims”) by reason of any injury to any person or property arising out
of or in anyway connected with the Premises except those Claims that are caused by the
negligence or willful misconduct of, or violation of any law or ordinance by Museum or any
contractor, subcontractor, employee, guest or invitee of Museum, by reason of any injury to any
person or property of any kind arising out of or in any way connected with the Premises, or their
use or occupancy, during the Term of this Lease or any extensions. Museum shall not be liable
under any circumstances for consequential damages or damageé or injury to Amtrak’s business

or potential business.
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B. This Lease is made upon the express condition that Amtrak shall have no liability

for Claims by reason of any injury to any person or property of any kind arising out of or in any
way connected with the Copley Building other than .the Premises, and the Public Pedestrian
Pathway when being used by Amtrak, except those Claims that are caﬁsed by the negligence or
willful misconduct of Amirak (or any of its employees or agents). Amtrak shall not be liable
under any circumstances for consequential damages or damages or injury to Museum's business
or potential business. Amtrak shall not be liable for damages or injuries to portions (including
the loading area) of the Copley Building, other than the Premises, except those damages or
injuries that are caused by the negligence or willful misconduct of Amtrak (or any of its
employees or agents). Amtrak shall not be liable for the conduct of any visitor, passenger or
invitee to the Premises, the Copley Building or the Public Pedestrian Pathway.

7. INDEMNITY

A. With the exception that thi.s Lease shall in no event be construed to require
indemnification by Amtrak to a greater extent than permitted by the laws and the public policy of
the State of California or any applicable Federal law, and without in any manner limiting
Museum’s rights and remedies in the event of a breach of this Lease by Amtrak, Amtrak agrees
to indemnify, defend, and hold harmless Museum, City, and the Agency, and their respective
officers, agents, employees, affiliated parent and subsidiary companies, lenders, members,
managers, successors and assigns (individually, “Indemnified Party” and collectively the
“Indemnified Parties™) from and against any and all Claims arising out of or in connection with
this Léase, the Premises (including the loading area) the Public Pedestrian Pathway, to the extent
and only to the extent Amtrak is responsible pursuant to the Lease, provided that the Claim (i) is

based upon or relating to bodily injury to or death of any person, or damage to or loss of property
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of any kind whatsoever, including, without limitation, loss of use thereof, and (ii) is caused by

sole negligence or willful misconduct of an Amtrak employee or agent

B. With the exception that this Lease shall in no event be construed to require
indemnification by Museum to a greater extent than permitted by the laws and the public policy
of the State of California or any applicable Federal law, and without in any manner limiting
Amtrak’s rights aﬁd remedies in the event of a breach of this Lease by Museum, Museum agrees
to indemnify, defend, and hold harmless Arﬁtrak, City, and the Agency, and their respective
officers, agents, employeeé, affiliated parent and subsidiary companies, lenders, members,
managers, successors and assigns (individually, “Indemnified Party” and collectively the
“Indemnified Parties’) from and against any and all Claims arising out of or in connection with
this Lease, the Premises (including the loading area) the Public Pedestrian Pathway, the
landscaped areas, the arcade, or the. Copley Building to the extent but only td the extent Museum
is responsible pursuant to the Lease, provided that the Claim (i) is based upon or relating to
bodily injury to or death of any person, or damage to or loss of property of any kind whatsoever,
including, without limitation, loss of use thereof, and (ii) is caused by the'negli gence or willful

misconduct of the Museum or any employee or agent of Museum.

8. IMPROVEMENTS AND ALTERATIONS

Except for construction of the Copley Building pursuant to the Plans, Museum has made
no promise to alter or improve the Premises, except that Museum will require its general .
contractor to construct the Copley Building in accordance with the Plans and the Construction
Schedule. As provided in 5.B. Amitrak shall only be required to maintain the interior of the
Premises which shall be maintained in good condition and repéir (normal wear and tear

excepted) and shall not make any penetrations through the walls of the Premises. Amtrak will
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not cause the Premises (including, without limitation, the exterior of the Copley Building) to be

damaged or defaced in any manner whatsoever (although Amtrak shall have the right to install
one or more small signs for directional purposes only (if needed), with the design, size and
location of such sign(s) to be subject to the reasonable approval of Museum), and Amtrak shall
immediately repair any damage it solely causes to the Copley Building. Amtrak will return the
Premises at the end of the Term in the same condition and repair as when Amtrak took
possession, except for normal wear and tear, or destruction of the Premises because of an

occurrence beyond Amtrak’s control.

0. DESTRUCTION OF PREMISES, EMINENT DOMAIN

A. In the event of destruction or substantial damage to the Premises during the Term

which renders the Premises unusable to Amtrak, Museum shall have the option of:

(i)  Museum shall notify Amtrak within thirty days after such damages or
destruction of Museum’s decision to rebuild the Copley Building including the Premises
or declining to rebuild. During the 180-day repair or replacement period identified in

7 Subparagraph A(iﬂ) below, Amtrak shall have no obligation to: (1) pay any costs or
expenses associated with the Premises required under this Lease; or (2) provide any

services to the Premises required under this Lease.

(i)  Declining to replace or rebuild, in which event Amtrak shall have the
option of términating this Leas;a by written notice. If Amtrak elects to terminate this
Lease pursuant to this subsection 10.a. (it) during the first fifteen (15) years of the Term
and Museum receives casualty insurance proceeds related to the destruction of the Copley

Building , then Museum shall pay to Amtrak, in full compensation for all amounts paid
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by Amtrak hereunder, a portion of the insurance proceeds actually received by Museum

related to the reconstruction of the Copley Building (and not related to the personal
property, including art displayed or stored in the Copley Building ) equal to the amount
paid by Amirak hereunder as related to the cost of the construction of the Copley
Building (e.g. if the cost of the Copley Building is $17,000,000 and Amtrak paid
$850,000, then Amftrak would be entitled to received 5% of the insurance proceeds

actually received by the Museum directly related to the Copley Building structure.

(in)  Within one hundred eighty days after such damage or destruction,
replacing or rebuilding the Copley Building , including the Premises, and in such manner
and according to such plans and specifications which would restore the Copley Building,,
including the Premises, to substantially the same condition as immediately before its

destruction or substantial damage.

B. If by reason of the damage or destruction of the Copley Building; the City or any
third party becomes the owner of the REA Site,. Amtrak shall have the right to cause the
Premises to be reconstructed. If the reconstruction does not occur within a reasonable period of
time, to the extent Museum has the power to grant such rights, Amtrak shall have the right to
occupy the land updn which the Premises were constructed so as to have a place to locate its
necessary facilities for its operations. Museum shall have no involvement with such
arrangements.

10. INSURANCE

A. Unless Amtrak makes the election permitted by 10.B., Amtrak shall, at its sole

expense, obtain and maintain at all times during the Term of this Lease (1) commercial general

liability insurance coverage, on “occurrence” type forms acceptable to Museum, specifically

AMTRAK LEASE 3-17-06 (2).DOC 13



Attachment C
Agenda Item: G.1
Meeting Date: July 16, 2026

relating to the Premises including without limitation the loading area, the Public Pedestrian

Pathway, the landscaped areas, and that portionr of the Arcade owned by the Museum, and
providing annual limits of liability of at least $3,000,000 per occurrence and $3,000,000 in the
agpregate; and (2) commercial property insurance coverage, on forms acceptable to Museum, for
the full replacement value of the Premises as determined by an independent commercial property
appraiser as of the effective date of this Agreement. Amtrak shall ensure that Museum is named
as an Additional Insured on all general liability policies obtained pursuant to this requirement,
and that all such policies are expressly endorsed to be primary and non-contributing with any
coverage maintained by Museum. The coverage provided by such general liability and property
insurance policies may be adjusted at least every five years, as market conditions may require.
Prior to occupying the Premises, Amftrak shall furnish Museum with Certificates of Insurance
and Additional Insured endorsements evidehcing the above coverages. On written request of
Museum, Amtrak shall also provide complete copies of all policies responding to the

requirements herein.

B. | Amtrak may elect to self-insure its obligations under this Lease provided Amtrak
has in place, prior to its occupancy of the Premises, nationwide, a comprehensive and properly
funded self-insurance program, provided that Amtrak has delivered to Museum an appropriate
letter from Aﬁﬁrak’s risk-management department. If Amtrak makes such election, it shall, upon
Museum’s written request, provide Museum with documentation evidencing the existence and

principal aspects of such self-insurance program insofar as they pertain to the Premises.

C. Prior to commencement of construction on the REA Site, Museumn shall, at its
sole expense, obtain and maintain at all times during construction, a builder’s risk insurance

policy covering the risk of direct physical loss of or damage to the Copley Building and all
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materials, supplies, fixtures, and equipment to be used in or consumed during construction.

Builder’s risk coverage shall be provided on an “all-risk” policy form and shall include, without
limitation, coverage for physical loss or damage due to fire, theft, collapse, vandalism, malicious
mischief, faulty workmanship or materials, windstorm, explosion, mechanical or electrical
breakdown or failure, delay, testing and startup. Coverage shall be provided on a replacement

cost basis.

D. Museum shall, at its sole expense, obtain and maintain at all timeé during the term
of this Lease (1) commercial general liability insurance coverage specifically relating to the
Copley Building and providing annual limits of liability of at least $3,000,000 per occurrence
and $3,000,000 in the aggregate; and (2) commercial property insurance coverage for the full
replacement value of the Copley Building, less the value of the Premises as determined by
Museum in its sole discretion. The coverage provided by such policies shall be increased within
the sole discretion of Museum. Museum shall ensure that Amtrak is named as an Additional

Insured on all general liability policies obtained pursuant to this requirement.

E. All insurance policies obtained pursuant to the above requirements shall, if
possible, provide sixty (60) days’ prior written notice to the Named Insured prior to any
cancellation of substantive change in coverage. All such policies shall be in effect on or before
the Effective Date of the Lease, except that the builder’s risk policy shall be in force on

commencement of construction on the REA Site.

11.  ASSIGNMENT AND SUBLETTING

AL Amtrak may not transfer or assign this Lease, or sublet the Premises or any part

thereof, without Museum’s written approval. These prohibitions shall not apply to a transfer or
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assignment by Amtrak to a successor entity resulting from Congressional or judicial action. The

rights and obligations of this Lease shall benefit and burden all successors and assigns of this

Lease.

B. Museum may not transfer or assign this Lease, or sublet the Copley Building or
any part thereof, without Amtrak’s written approval. The rights and obligations of this Lease

shall benefit and burden all successors and assigns of this Lease.

. 12. DEFAULTS

Neither party shall be deemed to be in default under this Lease unless and until it has
failed to perform any obligation within thirty ﬂays after receipt of written notice from the other
specifying the manner in which it has failed to perform such obligation; provided, however, that
if the nature of such obligation is such that more than thirty days are required for its
performance, then the party receiving such written notice shall not be deemed to be in default if |
it shall commence performance within such thirty day period and thereafter diligently prosecute
the same to completion. Amtrak may, if the circumstances warrant such action, exercise self-
help in resolving a default by Museum (in which event Amtrak must timely report to the

Museum the circumstances and the actions taken).

13. MISCELLANEQUS

A. Amitrak shall permit Museum and its agents at all reasonable times to enter the
Premises as may be necessary or desirable for the operation or improvement of the Premises or
in order to comply with the laws, orders or requirements of governmental or other authorities; an

Amtrak employee must accompany the Museum representative except in an emergency situation.
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B. Amtrak shall not affix, paint, erect or inscribe any sign (except as otherwise

permitted), projection, awning, signal or advertisement of any kind to any part of the Premises,
or the Copley Building , including, without limitation, the inside or outside of windows or doors,

“without the written consent of Museum.

C. Museum acknowledges it is aware that pursuant to 494.S.C. § 2430, Amtrak is

exempt from all State and local taxes, surcharge or fees.

D. The parties shall promptly take such actions to give effect to the provisions of this

Lease.

E. This Lease shall be governed by and construed in accordance with the laws of the

State of California. Proper venue for any action shall be in the federal courts of San Diego,

California.

F. Time is of the essence with respect to the performance of every provision of this
Lease.

G. If any condition or provision of this Lease shall be held invalid or unenforceable

to any extent under any applicable law or by aﬁy court of competent jurisdiction, the remainder
of this Lease shall not be affected thereby, and each condition and provision of this Lease shall

be valid and enforceable to the fullest extent permitted by law.

H. This Lease, along with any exhibits affixed hereto, constitutes the entire and

exclusive agreement between Museum and Amtrak relative to the Premises.

AMTRAK LEASE 3-17-06 (2).DOC 15



Attachment C
Agenda Item: G.1
Meeting Date: July 16, 2026

L Any notice required or permitted to be given hereunder shall be in writing and

may be served personally or by United States mail, postage prepaid, addressed as follows:

or, at such appropriate address designated in writing by the respective party.

J. Any party entitled or required to receive notice under this Lease may by like

Museum of Contemporary Art, San Diego
Attention: Dr. Hugh M. Davies

700 Prospect Street

La Jolla, California 92037

AMTRAK

National Railroad Passenger Corporation

30" Street Station

Fourth Floor, South Tower

Philadelphia, Pennsylvania 19104

Attention: Vice President Real Estate Development

National Railroad Passenger Corporation
530 Water Street

QOakland, California 94607

Attention: Real Estate Department

(3{]TY OF SAN DIE,,)PCPWMM

po6 B
/@Mﬁlo , Lﬂﬂa&';w 72/0(

fK

notice designate a different address to which notices shall be sent.

K. Amtrak shall not record this Lease or any short form memorandum referring to

this Lease.

14. EXHIBITS.
Exhibit I -

Exhibit II -
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Exhibit 11 and Exhibit IIA -~ Plans/Specifications and Construction Schedule

Exhibit IV - Amtrak Modifications

Exhibit K - Copy of Exhibit X to Transfer Agreement

IN WITNESS WHER.EOF, the parties hereto have affixed their signatures the day and year first
above written.

MUSEUM:
MUSEUM OF CONTEMFORARY ART, SAN DIEGO,

a Califomnia non-profit public benefit
corporation

Byi\g\ﬁ“k&. %WQW’-@

AMTRAK:

NATIONAL RAILROAD PASSENGER CORPORATION,
a corporation organized and existing under National Rail
Passenger Service Act and the laws of District of Columbia
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In consideration of the terms herein and for other valuable consideration which receipt is
acknowledged, the undersigned acknowledges and agrees to be bound by the terms set forth in

Paragraph 9B herein. -

CITY OF SAN DIEGO,
a municipal corporation of the State of California

By:
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Exhibit 1"

All that certain real property situated in the County of San Diego, State of
California, described as follows:

Parcel A: Baggage Building Fee Parcel (now known as Jacobs Building)

Being all of Parcel 3 of Parcel Map No. 19378, in the City of San Diego, County of
San Diego, State of California, filed in the Office of the County Recorder of San
Diego County, November 26, 2003 as File No. 2003-1418318 of Official Records,
together with that portion of Kettner Boulevard (formerly Arctic Street) as said
street is dedicated to Public use, which upon closing would revert, by operation of
law, to the above described land.

Parcel B: REA Site :

Being all of Parcel 4 of Parcel Map No. 19378, in the City of San Diego, County of
San Diego, State of California, filed in the Office of the County Recorder of San
Diego County, November 26, 2003 as File No. 2003-1418318 of Official Records,
together with that portion of Kettner Boulevard (formerly Arctic Street) as said
street is dedicated to Public use, which upon closing would revert, by operation of
law, to the above described land.

Assessor’s Parcel Number: [633-472-027 (Portion)

SDu34922.1
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EXHIBIT ‘Il

COPLEY BUILDING

All that certain real property situated in the County of San Diego, State of
California, described as follows:"

Being all of Parcel 4 of Parcel Map No. 19378, in the City of San Diego, County of
San Diego, State of California, filed in the Office of the County Recorder of San
Diego County, November 26, 2003 as File No. 2003-1418318 of Official Records,
together with that portion of Kettner Boulevard (formerly Arctic Street) as said

street is dedicated to Public use, which upon closing would revert, by operation of
law, to the above described land.

Assessor’s Parcel Number: [533-472-02] (Portion)
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Attachment C
Agenda Item: G.1
Meeting Date: July 16, 2026

DRAWING LIST

Drawing Number
AQ00
AQ01
AD02

BD001
BD002
BD101
BD151
BD200
c.1
c.z2
C.3
D101
D102
AD10
AQ020
A101
A102 - ..
A104
At111
Al112
A151
A152
A153
A154
A161
A162
A163
Al121
A171
A172
A173
A200
A201
A202
A250
A251
A252
A253
A300
A301
A302
A350
A351
A352
A353
A420
Ad440
Ad41
Ad42

= Drawing Title
Cover Sheet

Drawing List

Drawing Symbols and Abbreviations
General Notes

General Notes

Evacuation Pian - Baggage Building
Evacuation Plan - Addition-

Accessibility Compliance Diagrams
Public Improvements

Public Improvemenis

Erosion Control Plan

Ground Floor, Baggage Building
Clerestory Level, Baggage Building
Vicinity Plan

Site Plan

Plan - Ground Floor, Baggage Building
Pian - Cierestory Level, Baggage Building
Plan - Roof, Baggage Building

Power and Signal Plan - Ground Floor, Baggage Building
Power and Signal Pian - Clerestory, Baggage Buiiding
Plan - Ground Floor, Addition

_Plan - Second Floor, Addition

Plan - Third Fioor, Addition

Plan - Roof, Addition

Power and Signal Plan - Ground Floor, Addition
Power and Signal Plan - Second Floor, Addition
Power and Signal Plan - Third Fioor, Addition
Furniture Plan - Ground Floor, Baggage Building
Furniture Plan - Ground Floor, Addition
Furniture Plan - Second Floor, Addition
Furniture Plan - Third Floor, Addition

Elevation - East, Baggage Building

Elevation - South, Baggage Building

Elevation - West, Baggage Building

Elevation - East, Addition

Elevation - South, Addition

Elevation - West, Addition

Elevation - North, Addition

Section, Looking North - Baggage Building
Section, Looking North - Baggage Building
Section, Looking West - Baggage Building
Section, Looking South - Addition

Section, Looking South - Addition

Section, Looking West - Addition

Section, Looking West - Addition

Exterior Details - Baggage Building

Entry - Baggage Building

Entry Details - Baggage Building

Clerestory Details - Baggage Building

Date
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
8-Dec-04
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A443
Ad44

A450
A451
A452
A453
A460
A470
A471
A472
A473
AAT4
A4T5
A4T8
A4TT
A478
A479
A480
A481
A482
A483
A4s4
A485
A490
A491
A492
A493
AS500
A501
A502
A503
A504
A505
A508
A507
A508
A509
A550
A551
A552
A553
A554
AS55
A556
A557
A558
ABO1
AB02
AB51
AB52
AB53
AT00
AT01
A702
A703

Clerestory Details - Baggage Building 8-Dec-04
Clerestory Details - Baggage Building 8-Dec-04
Exterior Wall Sections, Norht - Addition 8-Dec-04
Exterior Wall Sections, East - Addition 8-Dec-04
Exterior Wall Sections, South - Addition 8-Dec-04
Exterior Wall Sections, West - Addition 8-Dec-04
Exterior Wall Types - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wal! Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Exterior Wall Details - Addition 8-Dec-04
Entry and Canopy - Addition 8-Dec-04
Entry and Canopy Details - Addition 8-Dec-04
Gate Details - Addition 8-Dec-04
Loading Dock and Trash - Addition 8-Dec-04
Interior Elevations - Baggage Building 8-Dec-04
Interior Elevations - Baggage Building 8-Dec-04
Interior Elevations - Baggage Building 8-Dec-04
Interior Elevations - Baggage Building 8-Dec-04
Interior Elevations - Baggage Building 8-Dec-04
Interior Elevations - Baggage Building 8-Dec-04
Interior Elevations - Baggage Building 8-Dec-04
Interior Elevations - Baggage Building 8-Dec-04
Interior Elevations - Baggage Building 8-Dec-04
Interior Elevations - Baggage Building 8-Dec-04
Interior Elevations -~ Addition 8-Dec-04
Interior Elevations - Addition 8-Dec-04
Interior Elevations - Addition 8-Dec-04
Interior Elevations - Addition 8-Dec-04
Interior Elevations - Addition 8-Dec-04
Interior Elevations - Addition 8-Dec-04
Interior Elevations - Addition 8-Dec-04
Interior Elevations - Addition 8-Dec-04
Interior Elevations - Addition 8-Dec-04
RCP, Ground Floor - Baggage Building 8-Dec-04
RCP, Clerestory Level - Baggage Building 8-Dec-04
RCP, Ground Floor - Addition 8-Dec-04
RCP, Second Floor - Addition 8-Det-04
RCP, Third Floor - Addition 8-Dec-04
Door Schedule - Baggage Building - 8-Dec-04
Door Schedule - Addition 8-Dec-04
Window Schedule 8-Dec-04
Finish Schedule 8-Dec-04
EXHIBIT IIT
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A704
AT05

A710
A711
A712
A713
AT14
A715
AT716
A717
AT718
A720
AT725
A726
AT727
AT30
AT740
A741
A750
A751
AT755
A756
AT757
A780
AT761
A770 -
ATT1
ABOO
ABO1
AB02
A803
ABO4
ABO5
AB08
AB10
AB11
AB12

Partition Types 8-Dec-04
Partition Types 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Detalls ~ Baggage Building 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Details - Baggage Building 8-Dec-04
Interior Details - Addition 8-Dec-04
Interior Details ~ Addition 8-Dec-04
interior Defalls - Addition 8-Dec-04
Inferior Details - Addition 8-Dec-04
Interior Details - Addition 8-Dec-04
Interior Details - Addition 8-Dec-04
Interior Details - Addition 8-Dec-04
Interior Details - Addition 8-Dec-04
Interior Details - Addition 8-Dec-04
Interior Details - Addition 8-Dec-04
Interior Details - Addition 8-Dec-04
Stair 1 - Addition 8-Dec-04
Stair 2 - Addition 8-Dec-04
Stair Details - Addition 8-Dec-04
Stair Details ~ Addition 8-Dec-04
Stair Details - Addition 8-Dec-04
Ramps - Addition 8-Dec-04
Ramp Details - Addition 8-Dec-04
Elevator - Addition 8-Dec-04
Elevator Details - Addition 8-Dec-04
Elevator Details - Addition 8-Dec-04
EXHIBIT 111
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DOCUMENT 00010

TABLE OF CONTENTS

BIDDING REQUIREMENTS, CONTRACT FORMS, AND CONDITIONS OF THE CONTRACT

SPECIFICATIONS: VOLUME | (Division 1 — Division 14)

DIVISION 1 — GENERAL REQUIREMENTS

Section 01100 Summary of Work
Section 01150 Environmental Procedures Qwner's Consuliant
Section 01230 Alternates + Unit Prices
Section 01250 Contract Modification Procedures
Section 01290 Payment Procedures
Section 01300 Project Management and Coordination
Section 01320 Construction Progress Documentation
Section 01330 Submittal Procedures
Section 01400 Quality Requirements
Section 01500 Construction Facilities + Temporary Controls
Section 01600 Product Requirements
Section 01700 Execution Requirements
Section 01710 Cutting + Patching
Section 01730 Operation + Maintenance Data
Section 01732 Selective Demolition
Section 01770 Closeout Procedures
DIVISION 2 — SITE CONSTRUCTION
Sacticn 02400 Site B it IOTISSUE
Section 0227¢ r i Owners-Consultant
Sestion 02240 De Wateri NOTISSUED LMAZCIVL
Section 02250 . ..
Section 02315 SRR~ “‘"’E.EE.'F“"'"@ AR ’St*HEt_H'_aI
Section 02380 Drilled Piers ARUP/Structural .
Soction 02465 5 | il
Section 02500 . . ARUP/Strustural
Section-02620 - “E'EE.“”EE NOTISSUE
Section 02743 Bituminous Concrete Pavement
Section 02754 Cement Concrete Paving
Section 02780 Unit Pavers
DIVISION 3 —~ CONCRETE
Section 03100 Concrete Formwork ARUP/Structural
Section 03200 Concrete Reinforcement ARUP/Structural
Section 03300 Cast-In-Place Concrete ARUP/Structural
Section 03330 Architectural Cast-In-Place Concrete
EXHIBIT M
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Section 05700

Ornamental Metal

DIVISION 4- MASONRY
Section 04200 Masonry Work
Section 04220 Unit Masonry Construction ARUP/Structural
DIVISICN 5 — METALS
Section 05120 Structural Steel ARUP/Structural
Section 05300 Metal Decking ARUP/Siructural
Section 05400 Cold-formed Metal Framing
Section 05500 Metal Fabrications
Section 05510 Metal Stairs
Section 05530 Gratings and-Catwalks

DIVISION 6 - WOOD AND PLASTICS

Section 06100 Rough Carpentry
Section 06400 Architectural Woodwork
Section 08650 Acrio A blies-{ ite Pastit

DIVISION 7 - THERMAL AND MOISTURE PROTECTION

Section 07100 .-

Section 07115
Section 07210
Section 07260
Section 07270
Section 07321
Section 07412
Section 07510
Section 07620
Section 07720
Section 07762
Section 07810
Section 07840
Section 07900

Concrete Sealer
Bituminous Dampproofing
Building Insulation
Underslab Vapor Barrier
Vapor Permeable Air Barrier Membrane
Clay Roof Tile Repair

Metal Wall Panels

Built-Up Bitumineus-Roofing
Flashing + Sheet Metal Trim
Roof Accessories

Terrace Pavers

Applied Fireproofing
Firestopping

Joint Sealants

DIVISION 8 -DOCRS AND WINDOWS

Section 08110
Section 08210
Section 08212
Section 08310
Section 08333
Section 08400
Section 08450
Section 08505
Section 08550
Section 08710
Section 08800
Section 08955

Steel Doors and Frames
Flush Wood Doors
Stile and Rail Wood Doors

'Access Doors and Panels

Overhead Colling Doors

Glass Storefront Windows

All-Glass Enfrances and Interior Doors
Channel Glass Clerestory Windows
Wood Windows

Door Hardware

Glass and Glazing

Channel Glass Curtain Wall

'EXHIBIT I
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DIVISION 8 - FINISHES

Section 09210 Gypsum Plaster

Section 08253 Gypsum Sheathing

Section 09260 Gypsum Board Assemblies

Section 09265 Gypsum Board Shaft Wall Assemblies
Section 09300 Tile

Section 09512 Acoustic Plank Ceilings

Section 09650 Resilient Flooring

Section 09655 Cork Tile Flooring

Section 09910 Painting and Finishing

DIMISION 10 - SPECIALTIES

Section 10150 Toilet Compadments-Partitions
Sec’t?on 10210 Wall LOL_Ners _

Secti:on 10440 Interior Signage

Sect?on 10523 Fire Extinguisf?ers + Cabinets
Section 10810 Toilet Accessories

DIVISION 11 - EQUIPMENT

Section 11130 Audio-Visual Systems Accesseries
Section 11132 "Projection Screens
Section 11452 Residential Appliances

DIVISION 12 - FURNISHINGS

Section 12490 Window Treatments
Seotion 12600 Mulfinle Seat] EE+E (NIC)

DIVISION 13 - SPECIAL CONSTRUCTION

Sech 3100 i ahtning Drotecti
Section 13700 Building Access System

DIVISION 14 - CONVEYING SYSTEMS
Section 14240 Hydraulic Elevators

SPECIFICATIONS: VOLUME 2 (DIVISION 15 - DIVISION 16)

DIVISION 15 - MECHANICAL

—Section15000 GENERAL PROMISIONS
Section 15010 Basic Mechanical Requirements
Section 15015 Unit Prices
Section 15140 Supports and Anchors
Section 15170 Motors and Drives

GMA/Owner's Consultant

ARUP/Audio-Visual
ARUP/Audic-Visual

ARUP/Mechanical

EXHIBIT IIT
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Section 15171
Section 15190

Variable Freguency Drives
Mechanical Identification

Section 15242
Section 15260
Section 15280
Section 15290
Section 15300
—Section 45330
Section 15410
Section 15420
Section 15430
Section 15440
Section 15450
—Section15510
—Sectiop 15515
Section 15520
Section 15525
—Section 15540
—Section 15545
—Section15547
—Section-15575
—Section15787
Section 15780
Section 15812
—Section 15830
Section 15850
Section 15860
Section 15880
Section 15885
Section 15886
Section 15887
Section 15888
Section 15950
—Sectiop-15960
Section 15990
Section 15992

Vibration Isolation and Seismic Control
Piping Insulation

Equipment Insulation

Ductwork Insulation

Fire Standpipe and Sprinkler System Protection
Wt Pios-Sorinkler Syt

Plumbing Piping

Plumbing Valves

Plumbing Specialties

Plumbing Fixtures

Plumbing Equipment

Steam and Steam Condensate Piping and Valves
Steamn and Steam Condensate Specialties
HVAC Pumps

Chemicall\WaterTreatment
ModularHeating Hot-\Water Boilers{Low NOX}
Baller-Flues

PropellerUnit Heaters

Electric Heating Reheat Coils

Electric Steam Humidifiers

FanCoil-Units

Air Handling Units

Centrifugal General-Exhaust-Fans

Ductwork

Ductwork Accessories

Air Outlets and Inlets

Sound Attenuators

Alr Terminal Units

Building Management System (BMS})

Testing, Adjusting and Balancing

HVAC Commissioning

DIVISION 16 - ELECTRICAL

—Section368000
Section 16050
Section 16110
Section 16112
Section 16121
Section 16130
Section 16131
Section 16132
Section 16133
Section 16140
Section 16141
Section 168170
Section 16180

GENERAL PROVISIONS

Basic Electrical Materials and Methods
Conduits and Raceways

Surface Metal Raceways (Plugmold)
Conductors

Outlet and Junction Boxes

Interior Pullboxes

Exterior Pullboxes and Manholes
Cabinets

Wiring Devices

Nameplates and Warning Signs
Switches, Disconnects and Safety
Overcurrent Protection

ARUP/Elecfrical

EXHIBIT 11X
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Section 16190

Vibration Isolation =Noise-Controt

Section 16191 Restraining Devices

—Section-18301
—Section16351
—Section18400
—Section-18440
Section 16425
—Section-168431
—Section 18435
Section 16450
Section 16460
Section 16470
Section 16510
Section 16571
—Section16610
—Section165820
Section 16710
Section 16720
—Section18740
Section 16930
Section 16931

UNDERGROUND ELECTRICAL WORIK
PADMOUNTED INTERRLIBTER SWITCH
ELECTRIG-SERMIGE

SWITCHBOARDS

Distribution Switchboards: 600 Volt and Below
COMPUTER GRADEISOLATION TRANSEORMERS
PAD-MOUNTED-DISTRIBUTION-TRANSFORMERS
Grounding and Bonding System '
Transformers

Panelboards

Lighting

Architectural Dimming System

Automatic TransferSwitches

Communication Cabling System

Fire Alarm System
FELERPHONEDATAICAT SYSTEMS
Lighting Control System

Contractors, Relays and Time Swiiches

END OF TABLE OF CONTENTS
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, 2006

The City of San Diego
Office of the City Clerk "
San Diego, California 92101

Redevelopment Agency of
The City of San Diego

600 B Street, Fourth Floor
San Diego, California 92101

Re:  Amtrak Lease and First Amendment to Amtrak Lease
Between Museum of Contemporary Art, San Diego, and
National Railroad Passenger Corporatlon

Pursuant to Section 1.16 (e) and Section 2.1.3 of that certain Transfer Agreement and
Escrow Instructions made as of July 2, 2004, among Catellus Operating Limited
Partnership, a Delaware limited parinership, as successor by merger to Catellus
Development Corporation, a Delaware Corporation, the City of San Diego, a municipal
corporation of the State of California, the Redevelopment Agency of the City of San
Diego, a public body corporate and politic of the State of California, the Museum of
Contemporary Art, San Diego, a California non-profit public benefit corporation
(Museum), and Commonwealth Land Title Company, the undersigned, Museum and
-National Railroad Passenger Corporation, a corporation organized and existing under
National Rail Passenger Service Act and the laws of District of Columbia (Amtrak),
hereby submit for your approval: (1) a duplicate original of Amtrak Lease executed as of
February 1, 2006, between Museum and Amtrak, and (2) a copy of the First Amendment
to Amtrak Lease.

MUSEUM:

MUSEUM OF CONTEMPORARY ART, SAN DIEGO,
a California non-profit public benefit corporation

[Signatures continued on next page]

EXHIBIT B
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AMTRAK:

NATIONAL RATLROAD PASSENGER CORPORATION,
a corporation organized and existing under National Rail
Passenger Service Act and the laws of District of Columbia

THE UNDERSIGNED HEREBY APPROVE AND CONSENT

to the attached Lease and First Amendment to Amtrak Lease, and
City agrees that City shall honor and be bound by the terms of the
Lease, as amended, if City becomes the owner of the new museum
building (the Copley Building) during the Lease term.

CITY OF SAN DIEGO, a municipal corporation
of the State of California

By:
Name:
Title:

REDEVELOPMENT AGENCY OF THE CITY OF
SAN DIEGO, a public body corporate and politic of
the State of California

Name:
Title:

0:\5\5950\5344 5\Trans\Approval Letter to City and Agency-2.doc
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315903

RESOLUTION NUMBER R-

DATE OF FINAL PASSAGE NOV-1 92024

A RESOLUTION OF THE COUNCIL OF THE CITY OF
SAN DIEGO APPROVING THAT CERTAIN AGREEMENT
SATISFYING AND TERMINATING OBLIGATIONS UNDER
2004 TRANSFER AGREEMENT AND AMENDING 2004
CITY OPTION, IN RELATION TO THE MUSEUM SITE AT
1100 KETTNER BOULEVARD IN DOWNTOWN
SAN DIEGO, AND AUTHORIZING RELATED ACTIONS.
RECITALS
The Council of the City of San Diego (Council) adopts this Resolution based on the following:

A. The City of San Diego (City), the former Redevelopment Agency of the City of
San Diego (Former RDA), the Museum of Contemporary Art, San Diego, a California nonprofit
public benefit corporation (Museum), and Catellus Operating Limited Partnership (Catellus)
entered into that certain Transfer Agreement and Escrow Instructions dated July 1, 2004 (2004
Transfer Agreement), on file in the Office of the City Clerk as Document No. RR-299406.

B. Under the 2004 Transfer Agreement, (i) Catellus transferred to the Muscum (as
the City’s designated entity) fee title ownership of the real property located at 1100 Kettner
Boulevard near the Santa Fe Depot in downtown San Diego, consisting of the “Baggage
Building Site” and the “REA Site” as defined in the 2004 Transfer Agreement {collectively,
Property); (i) the Museum constructed and opened a new building featuring a contemporary art
museum (New Museum Building) on the REA Site; (iii) with the consent of the City and the
Former RDA, the Museum and National Railroad Passenger Corporation, also known as Amtrak,
entered into that certain Amtrak Lease dated February 1, 2006, as amended by that certain First

Amendment to Amtrak Lease dated September 8, 2006, for Amtrak’s occupancy of a portion of

the New Museum Building (collectively, Amtrak Lease); (iv) the Museum agreed, for the City’s

-PAGE 1 OF 5-
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(R-2025-208)

benefit, to continuously operate a contemporary art museum in the New Museum Building,
except for the portion subject to the Amtrak Lease, featuring exhibitions and public programs
exploring contemporary art forms and media; and (v) the Museum agreed to pay $150,000 to the
Former RDA to assist in funding certain public pathway and landscaping improvements betwceen
Kettner Boulevard and the Transit Courtyard within the vacated B Street right of way (Public
Access Improvements), as further described in Section 10.22 of the 2004 Transfer Agreement.
The City, in its capacity as the designated successor agency to the Former RDA (Successor
Agency), is administering the completion of the Public Access Improvements.

C. The parties to the 2004 Transfer Agreement caused two contracts to be signed in
connection with the transfer of Property ownership from Catellus to the Museum: (1) the Grant
Deed from Catellus to the Museum, recorded in the Official Records of the San Diego County
Recorder’'s Office (Official Records) as Document No. 2004-0711683 on July 29, 2004 (2004
Grant Deed); and (2) the City Option dated July 20, 2004, between the City and the Museum
{2004 City Option).

D, Section 2.1 of the 2004 Grant Deed required the Muscum and its successors and
assigns to use and manage the Property only as a museum or for other “Cultural or Institutional
Uses™ (defined in Section 2.1.1 of the 2004 Grant Deed to include “uses by institutions
displaying or preserving objects of interest in one or more of the arts and sciences, such as
museums, libraries and art gallerics™} and allowed a portion of the Property to be used for certain
ancillary purposes, such as a café, a gift shop, and certain pathway and landscaping
improvements (as further described in Sections 2.1 and 2.1.2 of the 2004 Grant Deed).

E. In Section 1.2 of the 2004 City Option, the Museum granted an option to the City

to acquire the Property either: (a) in the event the Museum commits a “Default” (defined in

-PAGE 2 OF 5-
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Section 1.3 of the 2004 City Option generally to include the Museum’s failure to comply with
any substantive covenant or condition under the 2004 Transfer Agreement required to be
performed by the Museum); or (b) on or after July 31, 2091. [n Section 3 of the 2004 City
Option, the Muscum agreed to perform all its obligations under the 2004 Transfer Agreement,
for the City’s benefit. In Resolution R-299406 (June 29, 2004), the Council approved the 2004
Transfer Agreement and confirmed that the City’s acquisition of the Property upon the City’s
exercise of the 2004 City Option would occur at no cost to the City.

F. The Museum now proposes to sell the Property to The Regents of the University
of California, a California corporation (The Regents), which operates various public educational
institutions, including the University of California San Diego. To facilitate the Property sale, the
City, the Muscum, and The Regents (collectively, Parties) negotiated the proposed Agreement
Satisfying and Terminating Obligations under 2004 Transfer Agreement and Amending 2004
City Option (Agreement). The Successor Agency is not a party to the Agreement because the
Successor Agency administratively transferred to the City all Jand use plans and functions
pertaining to the [’1‘0per;[y, including the 2004 Transfer Agreement, as permitted by California
Health and Safety Code section 34173(1).

G. Under the Agreement, the Parties will agree to the following terms and carry out
the following obligations in connection with the closing of the Property sale: (i} the Museum will
instruct the escrow agent to disburse $150,000 to the City from the Museum’s gross Propetty
sale proceeds, in satisfaction of the Museum’s financial obligation toward the Public Access
Improvements and for the Successor Agency’s use in completing the Public Access
Improvements; (it) the 2004 City Option will be amended to substitute The Regents in place of

the Museum, to grant to the City an exclusive option o acquire fee title ownership of the
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Property from The Regents on July 31, 2091, at no cost to the City, and 1o remove the City’s
ability to acquire the Property upon a default of the applicable use covenants (collectively,
Amended Option); (iii) the Museun and The Regents will sign and record a new grant deed in
the Official Records, in the form of Attachment 1 to the Agreement (New Grant Deed),
modifying the use covenants on the Property to allow a slightly broader array of cultural,
institutional, and educational uses and confirming that those modified covenants will inure to the
City’s benefit; (iv) the City and The Regents will sign and record a memorandum in the Official
Records, in the form of Attachment 2 to the Agreement (New Memorandum), providing notice
of the City’s rights under the Amended Option; (v) the City will not have the right to regulate
The Regents’ use of the Property, except to enforce the use covenants set forth in the New Grant
Deed; (vi) the City will release all rights it may possess now or in the future in relation to the
Amtrak Lease, or to declare a default by The Regents of any unrecorded obligations relating to
the Property; and (vii) the City will consent to the Museum’s sale of the Property to The Regents.

H. The Office of the City Attorney prepared this Resolution based on the information
provided by City stalf (including information provided by affected third parties and lveri fied by
City staff), with the understanding that this information is complete and accurate.

ACTION ITEMS

Be it resolved by the Council of the City of San Diego:

l. The Council approves the Agreement.

2. The Mayor, or designee, is authorized and directed to sign the Agreement on the
City’s behalf. When signed by all parties, the Agreement will be placed on file in the Office of

the City Clerk as Document No. RR- 3 1 5 9 0 3
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3 The Mayor, or designee, is authorized and directed to take all actions and sign all
documents (including the New Memorandum) necessary to implement the Agreement.

4. The Chief Financial Officer is authorized and directed to establish a separate
interest-bearing account for the B Street Corridor Fund and, upon.the City’s receipt of the
$150,000 escrow disbursement from the Museum’s sale of the Property, to accept and deposit
$150,000 into this separate account, which will be earmarked and limited for the Successor
Agency's completion of the Public Access Improvements as defined in the Agreement.

APPROVED: MARA W, ELLIOTT, City Attorney

By MMM

Kevin Reisch
Senior Deputy City Attorney

KIR/df

10/23/24

Or. Dept: Econ. Dev.
Doc. No.: 3854587

[ certify that the Council of the City of San Diego adopted this Resolution at a meeting held on

NOV 1'9 2024
DIANA J.S. FUENTES
City Clerk
cm,omzm//zm
(-Efuputy Clty
Approved: ll l lq(,M //7 ”M M%
(date) ToDD GLORIX ¥ayor
Vetoed:
(date) TODD GLORIA, Mayor
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Passed by the Council of The City of San Diego on NOV 1 -9‘ 2024 , by the following vote:

Councilmembers Yeas Nays Not Present Recused
Joe LaCava |
Jennifer Campbell
Stephen Whitburn
Henry L. Foster I}
Marni von Wilpert
Kent Lee
Raul A. Campillo

Vivian Moreno

N I N N O I
ONNOOOOe Ll
(N U A U I

= O O TS SRS~

Sean Elo-Rivera

Date of final passage NOV 1 92024

(Please note: When a resolution is approved by the Mayor, the date of final passage is the
date the approved resolution was returned to the Office of the City Clerk.)

TODD GLORIA

AUTHENTICATED BY: Mayor of The City of San Diego, California.

DIANA |.S. FUENTES
(Seal) City Clerk of The City of San Diego, California.

By g{ga%l@ﬂb & égZEZZé- , Deputy

Office of the City Clerk, San Diego, California

Resolution Number R- 315903




Resolution No: OB-2026-17
Meeting Date: 07/16/2026

A RESOLUTION OF THE SAN DIEGO COUNTYWIDE
REDEVELOPMENT SUCCESSOR AGENCY OVERSIGHT BOARD
APPROVING A CONTRACT BETWEEN THE CITY OF SAN DIEGO
ACTING IN ITS CAPACITY AS THE SUCCESSOR AGENCY AND
CIVIC SAN DIEGO FOR THE B STREET PEDESTRIAN CORRIDOR
PROJECT.

WHEREAS, the former Redevelopment Agency of the City of San Diego (Former RDA)
administered the implementation of various redevelopment projects, programs, and activities
within designated redevelopment project areas throughout the City of San Diego (City); and

WHEREAS, under California’s redevelopment dissolution laws, the Former RDA
dissolved as of February 1, 2012, at which time the City, solely in its capacity as the designated
successor agency to the Former RDA (Successor Agency), assumed the Former RDA’s assets
and obligations and commenced winding down the Former RDA’s operations; and

WHEREAS, the Successor Agency is required to administer the winding down of the
Former RDA’s operations and to ensure compliance with the Former RDA’s obligations in
accordance with Assembly Bill x1 26 (AB 26), as subsequently amended (collectively, the
Dissolution Laws); and

WHEREAS, the Dissolution Laws specify that the Oversight Board and the California
Department of Finance (DOF) must review and approve certain actions and decisions of the
Successor Agency, including the Successor Agency’s approval of each Recognized Obligation
Payment Schedule (ROPS); and

WHEREAS, among other things, each ROPS shows the estimated payments owed by the

Successor Agency to third parties for enforceable obligations during the upcoming fiscal period

and identifies the funding sources that will be used to make such payments; and



Resolution No: OB-2026-17
Meeting Date: 07/16/2026

WHEREAS, California Health and Safety Code (Code) section 34177.3(a) states that
successor agencies “shall lack the authority to, and shall not, create new enforceable obligations
or begin redevelopment work, except in compliance with an enforceable obligation . . . that
existed prior to June 28, 2011”; and

WHEREAS, Code section 34177.3(b) permits successor agencies to “create enforceable
obligations to conduct the work of winding down the redevelopment agency, including hiring
staff, acquiring necessary professional administrative services and legal counsel, and procuring
insurance”; and

WHEREAS, Code section 34171(d)(1)(E) defines “enforceable obligation” to include
“any legally binding and enforceable agreement or contract that is not otherwise void as violating
the debt limit or public policy”; and

WHEREAS, Code section 34171(d)(1)(F)(1) further defines “enforceable obligation” to
include “[c]ontracts or agreements for the administration or operation of the successor agency, in
accordance with this part . . ..”; and

WHEREAS, Code section 34177(a) requires the Successor Agency to continue to make
payments due for enforceable obligations, and Code section 34177(c) requires the Successor
Agency to perform obligations required pursuant to any enforceable obligation; and

WHEREAS, the DOF issued a letter dated November 8, 2013 (November 2013 Letter)
that effectively requires the Oversight Board and the DOF to approve all post-AB 26 services
contracts, management contracts and similar contracts, and post-AB 26 amendments to existing
contracts of that nature, that will involve the Successor Agency’s expenditure of funds in the

ROPS 13-14B time period and beyond; and
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WHEREAS, the DOF also issued a letter dated April 1, 2014 (April 2014 Letter),
interpreting the Dissolution Laws to mean the Oversight Board must find that any post-AB 26
contract amendment for the provision of services is in the best interests of the local taxing
entities in accordance with Code section 34181(e) or that the contract amendment, including any
increase in compensation or scope of services, is necessary for the administration or operation of
the Successor Agency in accordance with Code section 34171(d)(1)(F)(i); and

WHEREAS, Civic San Diego (CivicSD) performs certain administrative functions on the
Successor Agency’s behalf related to winding down the Former RDA’s operations; and

WHEREAS, to comply with the November 2013 Letter and the April 2014 Letter, the
Successor Agency is now presenting, for approval by the Oversight Board and the DOF, the
Compensation Agreement (Agreement) between the City of San Diego and CivicSD for the
completion of certain pedestrian pathway improvements in the B Street corridor in downtown
San Diego (Project) pursuant to an enforceable obligation, as described further below; and

WHEREAS, in 1993, the Former RDA and Catellus Development Corporation (Catellus)
entered into the Amended and Restated Development Agreement and the Amended and Restated
Owner Participation Agreement (collectively, Development/Owner Participation Agreement),
which revised development entitlements first granted in 1983 to Catellus’ predecessor for
approximately 17 acres of land near the Santa Fe Depot in downtown San Diego; and

WHEREAS, the Development/Owner Participation Agreement required Catellus to
retrofit and complete base building improvements to the Santa Fe Depot Baggage Building
(Baggage Building) and transfer title of the Baggage Building to the City, or any other
governmental agency or non-profit entity designated by the City, for use as a museum or other

cultural use; and
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WHEREAS, in 2004, the Former RDA, an affiliate of Catellus, and the Museum of
Contemporary Art, San Diego (Museum) entered into the Transfer Agreement and Escrow
Instructions (Transfer Agreement), by which Catellus transferred title of the Baggage Building to
the City and the City leased the Baggage Building to the Museum; and

WHEREAS, Section 10.22 of the Transfer Agreement requires the Successor Agency, as
successor to the Former RDA, to pay for the design, development, construction, and installation
of the pedestrian pathway and landscaping improvements in the B Street corridor (Project), as
further described in the staff report accompanying this Resolution; and

WHEREAS, the City entered into an Agreement Satisfying and Terminating Obligations
Under 2004 Transfer Agreement and Amending 2004 City Option, between the Museum and the
Regents of the University of California (Regents), effectively transferring all obligations of the
Museum to Regents, including the $150,000 (Project Contribution) stipulated in the Transfer
Agreement; and

WHEREAS, the $150,000 Project Contribution is currently held in a dedicated account
by City for the Project; and

WHEREAS, under Resolution No. OB-2019-025 adopted on September 19, 2019, the
Oversight Board approved the original Professional Services Agreement between CivicSD and
Kimley Horn and Associates (KHA), regarding the maximum expenditure of $49,600 in ROPS-
approved funds for an initial phase of civil engineering consulting services, which included
schematic design, preliminary cost estimate, and public outreach associated with the Project; and

WHEREAS, under Resolution No. OB-2021-020 adopted on October 21 2021, the
Oversight Board approved the First Amendment to the Professional Services Agreement between

CivicSD and KHA, increasing the compensation by $140,747.75 from the previous amount of
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$49,600 for a total amount of $190,347.75 to complete the second phase of civil engineering
consulting services for the Project; and

WHEREAS, under Resolution No. OB-2025-023 adopted on October 16 2025, the
Oversight Board approved the Second Amendment to the Professional Services Agreement
between CivicSD and KHA, increasing the compensation by $100,000 from the previous amount
of $190,347.75 for a total amount of $290,347.75 to complete the final design of the Project and
obtain permit ready documents for construction of the Project; and

WHEREAS, the Compensation Agreement will benefit the local taxing entities and will
be in their best interests, in that it will permit the Successor Agency to carry out its contractual
obligation under the Transfer Agreement, a pre-AB 26 contract, to complete the design,
development, construction, and installation of the Project, and will avoid the Successor Agency’s
breach of its contractual obligation; and

WHEREAS, the Compensation Agreement is necessary for the operation or
administration of the Successor Agency because it permits the Successor Agency to complete the
final design, development, construction, and installation of the Project and to fulfill its
contractual obligation under the Transfer Agreement related to the Project; and

WHEREAS, the maximum expenditure amount under the Compensation Agreement is
$2,162,288 funded from ROPS line item 164 and the Project Contribution of $150,000.

NOW, THEREFORE, BE IT RESOLVED by the Oversight Board as follows:

1. The Board finds, under Code section 34181(e), that the Compensation Agreement

is in the best interests of the local taxing entities.



Resolution No: OB-2026-17
Meeting Date: 07/16/2026

2. The Board finds, under Code section 34171(d)(1)(F)(i), that the provision of
services under the Compensation Agreement is necessary for the administration or operation of
the Successor Agency.

3. The Compensation Agreement is approved.

PASSED AND ADOPTED by the Oversight Board at a duly noticed meeting of the
Oversight Board held on July 16, 2026.

Approved as to Form and Legality
By Steve Mattas, Oversight Board Counsel

Scott Buxbaum
Chair, Oversight Board



January 21, 2026

Mayor Todd Gloria

City of San Diego

202 C Street, 11th Floor

San Diego, CA 92101
mayortoddgloria@sandiego.gov

Re: Offers to Purchase the Leased Fee Interest in Liberty Station (Former Naval Training Center)

Dear Honorable Mayor Gloria:

On behalf of Seligman Liberty Station, LLC, | am writing today to reinstate our offer to purchase
the Ground Leased Fee Interest in our properties and submit offers from other property owners
at Liberty Station to purchase their ground Leased Fee interest in fully developed properties at
Liberty Station. These offers present a purchase price of a portion of the properties in the City’s
Appraised Value by 7 times (see Exhibit B attached — highlighted properties).

The appraised value supports the City’s offer in a draft Compensation Agreement the City of
San Diego prepared and submitted to the County of San Diego (see Exhibit A), one of 14 Affected
Taxing Entities (ATE’s). These ATE’s would be the recipients of the proceeds of sale/compensation
for the ground Leased Fee interest in the above-named former Redevelopment Agency
properties at Liberty Station, the former Naval Training Center San Diego. (Affected Taxing
Entities — Set forth in Exhibit B of this Letter). As per the City Appraisal in Exhibit B, the City of
San Dieqo is offering the Taxpayer, $390,000 for the properties represented in the three attached
offers. However, the three offers from other property owners at Liberty Station herein combined,
amount to proceeds of 52,737,000 (see Exhibits C, D and E, attached) to the Taxpayer. This is over
700% of the offer set forth in the City’s draft Compensation Agreement to the County of San
Diego.

As the San Diego Region experiences extensive budgetary challenges at all levels of
government, we are confident the offers set forth herein will benefit the Taxpayer and the ATE’s
far beyond the benefits offered by the compensation agreement the City of San Diego presented
to the County of San Diego. We also encourage the City of San Diego to solicit offers from the



open market on the other Liberty Station properties in the appraisal. Such an effort could also
generate 7-times the City’s offer or potentially in excess of $10,000,000.

The current ground leases in place have 44 years remaining. As cited in a London Moeder
Advisors report studying ground leases at Liberty Station dated March 2025, if the Liberty Station
ground leases continue to be held by the City until 2070, “The ground lease is estimated to cost
the City and the taxing agencies $99.6 Million to S131.7 Million in lost tax revenues.” The ground
leases also cause other detrimental factors over time, as cited in the report.

The Redevelopment Agency and the Dissolution Act

As a background, all redevelopment agencies in California were dissolved in 2012 pursuant to
AB 26 (“Dissolution Act”). In response to the Dissolution Act, as supplemented by AB 1484, the
City created the Successor Agency to the San Diego Redevelopment Agency (“RDA”) which
prepared the Amended and Restated Long-Range Property Management Plan (“ARPMP”)
identifying and categorizing properties formerly held by the RDA.

The ARPMP, approved by the State Department of Finance in 2015, identifies all of the former
RDA’s non-housing properties and places them into one of four categories involving: (1) transfer
to the City for governmental use; (2) transfer to the City for future development; (3) retention by
the Successor Agency to fulfill an enforceable obligation; or (4) liquidation by the Successor
Agency per H&S Code §34191.5(c)(2). The approved ARPMP categorizes all properties in Liberty
Station as “Future Development.”

The Successor Agency transferred all “Future Development” properties to the City. The ARPMP
allows the City to sell any “Future Development” if the City is unable to negotiate a compensation
agreement with the other taxing agencies having an interest in the property. As we understand
it, the City was unable to negotiate such an agreement covering the 22 properties (including
Liberty Station) categorized “Future Development” in the ARPMP. As a result, the City has
initiated the sale of at least 10 of the 22 properties pursuant to its obligations under the
Dissolution Act.

Although the City’s current intentions with respect to the properties in Liberty Station are
unclear, there is little justification to maintaining the properties in “Future Development” status
because the properties Seligman purchased have been fully developed for over 15 years and
represent only a portion of what the master developer formerly owned. The use of this portion
of Liberty Station is regulated an established comprehensive set of land use entitlements and
subject to a 66-year lease. Eventually, all of the properties in “Future Development” status must
be sold or a compensation agreement must be formed with the Affected Taxing Entities (ATE’s)
to comply with the Dissolution Act.



Offer to Purchase

We respectfully request your consideration and focus on these three offers (attached Exhibits
C, D and E) which provide over 7 times the amount offered in the draft Compensation Agreement
referenced. We do feel these offers, if transacted, will benefit the Taxpayer and Liberty Station
as a whole for decades to come. Please contact me at your earliest convenience to discuss these
three purchases.

Sincerely,

Joe Haeussler, Executive Vice President
Pendulum Property Partners

2495 Truxton Road, Suite 207

San Diego, California 92106

Cc: Ms. Paola Avila, City of San Diego, Mayor Todd Gloria - Chief of Staff
Ms. Jennifer Campbell, City of San Diego, Council
Ms. Christina Bibler, City of San Diego, Director, Economic Development Department
Mr. Michael Wong, Program Manager, City of San Diego, Economic Development Dept.
Mr. David Cohn, Manager, Davles, LLC
Mr. David Marks, SVP, Tower Investments
ATTACHED Exhibit F — Taxing Entities Distribution List



EXHIBIT A

City Draft Compensation Agreement



COMPENSATION AGREEMENT FOR PROPERTY RETAINED BY THE
CITY OF SAN DIEGO FOR FUTURE DEVELOPMENT
(Naval Training Center)

This Compensation Agreement tfor Property Retained by the City of San Diego for
Future Development (“Agreement”) pertains to certain properties located at the area bounded
by Rosecrans Street, Barnett Avenue, Cushing Road, and Womble Road, and also Harbor Drive
between Laning and Kinkaid Roads, comprising substantial portions of the former Naval
Training Center (NTC), now known as Liberty Station, in San Diego, California (collectively,
“Property”). This Agreement is entered into by and among the City of San Diego, County of San
Diego, Lemon Grove School District, San Ysidro School District, Grossmont Union High
School District, Sweetwater Union High School District, San Diego Unified School District,
Grossmont-Cuyamaca Community College District, San Diego Community College,
Southwestern Community College, San Diego County Office of Education, Grossmont
Healthcare District, and San Diego County Water Authority (collectively, “Taxing Entities” or
“Parties”). This Agreement shall take effect after all Parties have signed this Agreement. The
effective date of this Agreement is , 20__, which is the date on which
the last Party has signed this Agreement (“Effective Date™).

RECITALS
The Parties enter into this Agreement with reference to the following circumstances:

A. Pursuant to Assembly Bill x1 26 enacted June 28, 2011, and subsequent
legislation (collectively, the “Dissolution Laws™), the Redevelopment Agency of the City of
San Diego (“Former RDA”) dissolved as of February 1, 2012, and the City of San Diego, solely
in its capacity as the designated successor agency to the Former RDA (“Successor Agency”),
became responsible for fulfilling the enforceable obligations, disposing of the properties and
other assets, and unwinding the affairs of the Former RDA.

B. On December 2, 2013, the Successor Agency received the finding of completion
from the California Department of Finance (“DOF™), confirming that the Successor Agency had
completed three payments of unencumbered funds to the San Diego County Auditor and Controller
(“County Auditor”) for pro rata distribution to the local taxing entities in accordance with the
Dissolution Laws. Under California Health and Safety Code (“Code”) section 34191.1, the DOF's
issuance of the finding of completion entitled the Successor Agency to, among other things, prepare
and submit the Long-Range Property Management Plan (“PMP”) for the orderly disposition of the
Former RDA's non-housing assets.

C. The Oversight Board for the Successor Agency (“Oversight Board”) approved
the Successor Agency's original PMP in April 2014. The Successor Agency thereafter
submitted the original PMP to the DOF for approval. The DOF did not approve the PMP, but
instead provided the Successor Agency with various comments and proposed revisions to the
PMP. The Successor Agency then prepared the Amended and Restated PMP (“ARPMP”),
incorporating the DOF's comments and proposed revisions. On September 21, 2015, the
Oversight Board adopted Resolution No. OB-2015-14, approving the ARPMP. On October
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15, 2015, the DOF issued a letter unconditionally approving the ARPMP. A copy of the
approved ARPMP has been provided to each Party.

D.  Consistent with Code section 34191.5(¢)(2), the ARPMP requires the Successor
Agency to dispose of the Former RDA’s properties through four categories: (1) transfer to the
City for governmental use; (2) liquidation or sale to a third party; (3) transfer to the City for
future development in accordance with historical redevelopment objectives; and (4) fulfillment
of an enforceable obligation.

E. Based on the DOF’s feedback on the PMP, the ARPMP 1dentifies the Property
in the future development disposition category, as Item FD-16. The Property consists of
Assessor Parcel Numbers 450-830-25, 450-830-26, 450-830-27, 450-830-28, 450-830-29, 450-830-30,
450-830-31, 450-830-32, 450-830-33, 450-830-34, 450-830-35, 450-830-36, 450-830-37, 450-830-38, 450-
84003, 450-840-06, 450-840-07, 450-840-08, 450-840-09, 450-840-10, 450-840-13, 450-840-14, 450-840-15,
450-840-16,450-840-17,450-840-18,450-840-19 (Lot A),450-840-20,450-840-21,450-840-23,450-840-24,
450-840-25, 450-841-01, 450-841-02, 450-841-03, 450-841-04, 450-841-03, 450-841-06, 450-841-07, 450-
841-08, 450-841-09, 450-841-10 (Lot 19), 450-841-11 (Lot B), 450-842-01, 450-842-02, 450-842-03, 450-
842-04, 450-842-05, 450-842-06, 450-842-07, 450-842-08, 450-842-09, 450-842-10, 450-842-11, 450-842-12,
450-842-13, 450-842-14, 450-842-15, 450-842-16, 450-842-17, 450-842-18, 450-842-19, 450-842-24, 450-
842-29,450-842-30,450-842-31, and 450-842-32.

F. Under Code section 34180(f), in exchange for the City retaming the Property
in the future development disposition category, the Parties must enter into a compensation
agreement under which the City compensates the other local taxing entities in accordance with
their proportional shares of base property tax revenues, as determined pursuant to Code section
34188, for the value of the Property. Under Code section 34180(f), if no agreement is reached
on valuation of the Property, the value will be the fair market value as of the 2011 property tax
lien date as determined by an independent appraiser approved by the Oversight Board. This
Agreement will constitute the compensation agreement referenced in the ARPMP and the
Dissolution Laws with respect to the entire Property. The ARPMP does not contemplate the
City’s disposition of the Property to a third party, except as required under any contract
predating the enactment of the Dissolution Laws. Accordingly, the Parties have negotiated the
City’s payment of compensation to the Taxing Entities on a specific future date, rather than
contingent on the City’s future disposition of the Property to a third party.

G. On September 2, 2016, the Successor Agency conveyed the Property to the
City. The Parties have been unable to reach agreement on the value of the Property under Code
section 34180(f)(1) and, accordingly, will rely on the default method of valuation under Code
section 34180(f)(2). Consistent with Code section 34180(f)(2), a qualified appraiser approved
by the Oversight Board has completed an appraisal determining that the fair market value of
the Property as of the 2011 property tax lien date is One Million, Eight-Hundred, Ninety-Five
Thousand Dollars ($1,895,000.00).

H. Consistent with the ARPMP, the City intends to retain the Property as a future
development site in fulfillment of its redevelopment objectives.

NOW, THEREFORE, to comply with the applicable provision of the Dissolution
Laws, the Parties agree as follows:






outstanding after June 30, 2027, the unpaid balance will accrue simple interest from and after
July 1, 2027 at a rate of four percent per annum until the amount is fully paid. Notwithstanding
any other provision contained in this Agreement, once the City makes a payment to a Taxing
Entity corresponding to the Compensation Amount, the payment is irrevocable.

Section 4. Miscellaneous Provisions.

(a) Notices. All notices, statements, or other communications made
pursuant to this Agreement to another Party or Parties shall be in writing, and shall be
sufficiently given and served upon the Party if sent by (1) United States certified mail, return
receipt requested, postage prepaid, or (2) nationally recognized overnight courier, with charges
prepaid or charged to sender's account, and addressed to the applicable Party in the manner
specified in the attached Exhibit A. Any Party may change its address for notice purposes by
written notice to the other Parties prepared and delivered in accordance with the provisions of
this paragraph.

(b) No Third Party Beneficiaries. No person or entity, other than the Parties
and their permitted successors and assigns, is an intended third party beneficiary under this
Agreement or shall have any right of action under this Agreement.

(c) Attornevs' Fees, If any Party brings an action to interpret or enforce its
rights under this Agreement, the unsuccessful Party or Parties shall pay all costs incurred by
the prevailing party, including reasonable attorneys' fees.

(d) Common Defense. In the event litigation is initiated to attack the validity
of this Agreement, each Party shall in good faith defend and seek to uphold this Agreement.

(e) State Law: Venue. This Agreement, and the rights and obligations of
the Parties, shall be construed and enforced in accordance with the laws of the State of
California. Any action to enforce or interpret this Agreement shall be filed and heard in the
Superior Court of San Diego County, California.

€3] Entire Acreement: Amendment. This Agreement constitutes the entire
and integrated agreement of the Parties and supersedes all prior negotiations, representations,
or agreements, either written or oral. This Agreement may be modified only in writing and
only if signed by all of the Parties.

(2) Counterparts, This Agreement may be executed in counterparts, each
of which shall be deemed an original, but all of which together shall constitute one and the
same agreement. Any executed counterpart of this Agreement may be delivered to the other
Parties by facsimile or electronic mail and shall be deemed as binding as if an originally signed
counterpart was delivered.

(h) Non-Waiver. No waiver of a breach, failure of any condition, or any
right or remedy contained in or granted by the provisions of this Agreement will be effective
unless it is in writing and signed by the waiving Parties.
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(1) No Partnership. Nothing contained in this Agreement shall be
construed to constitute any Party as a partner, employee, joint venturer, or agent of any
other Party. Ambiguities. Any rule of construction to the effect that ambiguities are to be
resolved against the drafting party does not apply in interpreting this Agreement.

() Schedules and Exhibits. The schedules and exhibits attached to
this Agreement are incorporated fully by reference into this Agreement.

(1) Severability. If any term, provision, or condition of this Agreement 1s
held by a court of competent jurisdiction to be invalid or unenforceable, the remainder of this
Agreement shall continue in full force and effect unless an essential purpose of this Agreement
1s defeated by such invalidity or unenforceability.

(m)  Action or Approval. Whenever action or approval by the City i1s
required under this Agreement, the Mayor or designee may act on or approve such matter unless
specifically provided otherwise, or unless the Mayor or designee determines in his or her
discretion that such action or approval requires referral to the City Council for consideration.

(n) Educational Revenue Augmentation Fund (ERAI). The ERAF may be

entitled to a distribution of monies pursuant to Section 2 above and Code section 34188. There
is no need for a separate entity to sign this Agreement on behalf of the ERAF because the
ultimate beneficiaries of any distribution of monies to the ERAF are Taxing Entities that are
signatories to this Agreement.

[remainder of this page intentionally lefi blank]



EXHIBIT B

City Enacted Appraisal by Schneider Valuation Consultants dated
11/22/25
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EXHIBIT C

Davles, LLC Letter of Intent
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DAVLES, LLC

2225 Hancock Street
San Diego, California 92110

" January 9, 2026
Dear Mayor Gloria:

‘Davles, LLC has a leased fee interest in 2790 Truxtun Road, San Diego (Liberty Station),

. Building 195; Assessor Parcel No. 450-841-06 (the “Property”). Subject to a mutually agreeab
purchase and sale agreement (the “Agreement”), I hereby submit this non-binding letter of inte:
to purchase the Property from the City of San Diego RDA Successor Agency for a purchase
price of $280,000, payable in cash at the close of escrow. Subject to the terms of the Agreemer
the close of escrow would be on or before July 1, 2026.

-If you have any questions please let me know.

Sincerely,

IS I2NE

David Cohn
Manager

Davles, LLC

(619) 236-1299 x206
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EXHIBITD

Tower Investments Letter of Intent
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EXHIBITE
Seligman Letter of Intent
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(Insert date)

(Insert addressee)

(Insert title)

City of San Diego

202 CStreet, __ Floor, MS-____
San Diego, CA 92101

Re: Letter of Intent — the Purchase of Liberty Station Retail Properties

Dear

Seligman Liberty Station, LLC and/or its affiliates or assigns (“Buyer)” is prepared to purchase the
properties in Liberty Station, San Diego, California described in Exhibit 1, attached hereto (the
“Property”) from the City of San Diego (“Seller”). Subject to the conditions stipulated below, Buyer
will acquire the Property from Seller which shall include all land, improvements, appurtenances,
rights and easements, subject to existing leases.

Buyer’s purchase from the Seller will be based on the following terms and conditions:

1. Agreement: Buyer and Seller will work in good faith to negotiate a Purchase
and Sale Agreement (the “Agreement”) that is consistent with the
terms outlined in this LOI, within 30 days of mutual execution of

this letter.
2.  Buyer: Seligman Liberty Station, LLC and/or its affiliates or assigns
3. Seller: City of San Diego as successor-in-interest to the Successor Agency

to the San Diego Redevelopment Agency, pursuant to the
Dissolution Act (AB 26)

4.  Property: As described in Attachment A, attached hereto

5.  Purchase Price: The purchase price to be paid by Buyer to Seller for the Property
will be $2,217,000 (the “Purchase Price”). The Purchase Price will
be paid by Buyer to Seller on the Closing Date.

6. Fees and Expenses: The Seller and Buyer will each be responsible for one half of escrow
fees. Seller will be responsible for costs relating to Transfer Taxes,
and standard coverage title policy premiums. Notwithstanding the
foregoing, each party will be responsible for its own legal fees.

7.  Earnest Money: $100,000 upon execution of a mutually acceptable Purchase and
Sale Agreement. Earnest money shall be fully non-refundable
upon Buyer’s approval of its due diligence investigation and the
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expiration of the Due Diligence Period. Upon expiration of the Due
Diligence Period, Buyer shall deposit an additional $150,000, which
shall be non-refundable. The total combined deposits totaling
$250,000 will be credited against the Purchase Price at closing.

8. Due Diligence: The closing will be conditioned on Buyer’s approval of its due
diligence investigation of the Property. Within two (2) days
following the signing of the Agreement, Seller will deliver to Buyer
all documents that pertain to the Property, including maintenance
contracts, environmental and geotechnical reports and other
documents as more particularly described in the Agreement
(collectively called “Due Diligence Materials”). Buyer will have a
period of 30 days from the receipt of all Due Diligence Materials
(“Due Diligence Period”), to approve in its sole discretion its due
diligence investigation of the Property.

9. Closing Date: The later of (i) 60 days following Buyer’s receipt of the Due
Diligence Materials, or (ii) July 1, 2026

If the terms and conditions are acceptable, please sign and return a copy of this letter in the space
below. Buyer understands and acknowledges that the signing of the Agreement will be subject to
compliance with the requirements of the San Diego Municipal Code.

Thank you,

Seligman Liberty Station, LLC

By:
Joe Haeussler, Executive Vice President
Pendulum Property Partners
We accept the foregoing terms this __ day of ,2026.

CITY OF SAN DIEGO, a Municipal Corporation

By:
Name:
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EXHIBIT F
Taxing Entities Distribution List

Taxing Entities Distribution List

County of San Diego Board of Supervisors
Terra Lawson-Remer, Chair (District 3)
Paloma Aguirre, Chair Pro Tem (District 1)
Joel Anderson (District 2)

Monica Montgomery Steppe (District 4)
Jim Desmond (District 5)

c/o Office of the Clerk of the Board of
Supervisors

Ebony N. Shelton, Chief Administrative
Officer

County Administration Center

1600 Pacific Highway, Room 402

San Diego, CA 92101

Districtlcommunity@sdcounty.ca.gov
Terra.Lawson-Remer@sdcounty.ca.gov
joel.anderson@sdcounty.ca.gov
Monica.MontgomerySteppe@sdcounty.ca.gov
jim.desmond@sdcounty.ca.gov
Ebony.Shelton@sdcounty.ca.gov

Lemon Grove School District Board of
Education

Dr. Javier Ayala, Board President
Yajaira Preciado, Board Vice President
Dorinda Miller, Board Member

Jasmin Smith, Board Clerk

Marianna Vinson, Superintendent
8025 Lincoln Street

Lemon Grove, CA 91945

jayala@lemongrovesd.net
dmiller@lemongrovesd.net
ypreciado@lemongrovesd.net
jasmin.smith@lemongrovesd.net
mvinson@lemongrovesd.net

San Ysidro School District Board of
Education

Irene Lopez, Board President

Zenaida Rosario, Board Vice-President
Martin Arias, Board Clerk

Antonio Martinez, Board Member
Kenia Peraza, Board Member

Dr. Gina A. Potter, Superintendent
4350 Otay Mesa Road

San Ysidro, CA 92173

Irene.Lopez@sysdschools.org
Zenaida.Rosario@sysdschools.org
Martin.Arias@sysdschools.org
Antonio.Martinez@sysdschools.org
Kenia.Peraza@sysdschools.org
Gina.Potter@sysdschools.org

Grossmont Union High School District
Dr. Gary Woods, President

Robert Shield, Vice President

Scott Eckert, Clerk

Jim Kelly, Clerk

Chris Fite, Member

Dr. Kirsten Vital Brulte, Superintendent
PO Box 1043

La Mesa, CA 91944

boardmemberwoods@gmail.com
rshield@guhsd.net
seckert@guhsd.net
jameskelly@allstate.com
boardmemberfite@gmail.com
kvitalbrulte@guhsd.net
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Sweetwater Union High School District Board
of Trustees

Arturo Solis, Board President

Rudy Lopez, Board Vice President

Dr. Adrian Arancibia, Board Member

Marti Emerald, Board Member

Elva Lopez-Zepeda, Board Member

Dr. Moises G. Aguirre, Superintendent

1130 Fifth Avenue

Chula Vista, CA 91911

Arturo.Solis@sweetwaterschools.org
rudy.lopez@sweetwaterschools.org
Adrian.arancibia@sweetwaterschools.org
martha.emerald@sweetwaterschools.org
elva.lopez-zepeda@sweetwaterschools.org
superintendent@sweetwaterschools.org

San Diego Unified School District Board of
Education

Richard Barrera, Board President

Sabrina Bazzo, Board Vice President
Shana Hazan, Board Member

Cody Petterson, Board Member

Sharon Whitehurst-Payne, Board Member
Dr. Fabi Bagula, Superintendent

4100 Normal Street, Room 2231

San Diego, CA 92103

rbarreral@sandi.net
shazzo@sandi.net
shazan@sandi.net
cpetterson@sandi.net
swhitehurst-payne@sandi.net
fbagula@sandi.net

Grossmont-Cuyamaca Community College
District Governing Board

Debbie Justeson, Board President

Julie Schorr, Board Vice President

Elena Adams, Board Clerk

Brad Monroe, Board Member

Cindy Page, Board Member

Dr. Lynn Ceresino Neault, Chancellor
8800 Grossmont College Drive

El Cajon, California 92020

debbie.justeson@gcccd.edu
julie.schorr@gcccd.edu
elena.adams@gcccd.edu
brad.monroe@gcccd.edu
cindy.page@gcccd.edu
gabriela.alvarez@gcccd.edu

San Diego Community College District Board
of Trustees

Geysil Arroyo, Board President

Craig Milgrim, Executive Vice President
Mariah Jameson, Vice President for
Legislative Advocacy

Marichu G. Magafa, Vice President for
Institutional Effectiveness

Dr. Maria Nieto Senour, Vice President for
Diversity, Equity, and Inclusion

Gregory A. Smith, Chancellor

3375 Camino Del Rio South

San Diego, California 92108

garroyo@sdccd.edu
cmilgrim@sdccd.edu
mjameson@sdccd.edu
mmagana@sdccd.edu
msenour@sdccd.edu
chancellor@sdccd.edu
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Southwestern College Governing Board
Kristine Galicia Brown, Board President
Nicholas Segura, Board Vice President

Don Dumas, Governing Board Member
Robert Moreno, Governing Board Member
Corina Soto, Governing Board Member

Dr. Mark Sanchez, Superintendent /President
900 Otay Lakes Road

Chula Vista, CA 91910-7297

kbrown2@swccd.edu
nsegura@swccd.edu
ddumas@swccd.edu
rmoreno@swccd.edu
csoto@swcced.edu
msanchez@sweccd.edu

San Diego County Office of Education
San Diego County Board of Education
Dr. Gregg Robinson, Board President
Rick Shea, Board Vice President
Guadalupe Gonzalez, Board Member
Alicia Muiioz, Board Member

Dr. Erin Evans, Board Member

Dr. Gloria E. Ciriza, San Diego County
Superintendent of Schools

6401 Linda Vista Road

San Diego, CA 92111

gregg.robinson@sdcoe.net
rick.shea@sdcoe.net
guadalupe.gonzalez@sdcoe.net
alicia.munoz@sdcoe.net
erin.evans@sdcoe.net
superintendent@sdcoe.net

San Diego County Water Authority Board of
Directors

Nick Serrano, Chair

Frank Hilliker, Vice Chair

Joy Lyndes, Secretary

Dan Denham, General Manager

4677 Overland Avenue

San Diego, CA 92123

publiccomments@sdcwa.org
ddenham@sdcwa.org

Grossmont Healthcare District Board of
Directors

Randy Lenac, Board President

Maggie T. Watkins, Board Vice President
Dr. Nadia Farjood, Board Secretary
Virginia Hall, Board Treasurer

Robert “Bob” Ayres, Board Member
James Sly, Chief Executive Officer

9001 Wakarusa Steet

La Mesa, CA 91942

rlenac@grossmonthealthcare.org
mwatkins@grossmonthealthcare.org
nfarjood@grossmonthealthcare.org
vhall@grossmonthealthcare.org
rayres@grossmonthealthcare.org
jsly@grossmonthealthcare.org
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	C. The Project is funded from line item 164 of the Redevelopment Obligation Payment Schedule (ROPS).  The total Project budget is subject to approval by the California State Department of Finance (CA DOF).  The Project is recognized as an enforceable ...
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	1.3 Reimbursement. City agrees to reimburse Civic for the Project subject to the terms and conditions of this Agreement.
	1.4 Advance. City agrees to provide a Working Capital Advance (as defined in the Operating Agreement) to Civic for the Project in the amount not to exceed $350,000 under section 4.3 of the Operating Agreement.

	ARTICLE II.  PROJECT SCHEDULE
	2.1 Project Schedule. Civic shall perform and complete the work under this Agreement according to the Project Schedule, the Project Schedule Obligations and Components attached as Exhibit F, the Meeting Requirements in Exhibit G, and Preconstruction, ...
	2.2 Project Completion. Civic agrees that all work on each Project under this Agreement must be complete and ready for operational use according to the Project Schedule and the Project Schedule Obligations and Components.
	2.3 Changes in Project Schedule.
	2.3.1 Changes in the Project Schedule that increase the Estimated Cost must be approved by City in writing under Section 3.3.3.
	2.3.2 Changes in the Project Schedule that do not increase the Estimated Cost may be approved by the engineer designated by the City’s Engineering Capital Projects (Responsible Department), which shall be responsible for review and approval of the pro...

	2.4 Notification of Delay. If Civic anticipates or has reason to believe that performance of work under this Agreement will be delayed, Civic shall immediately notify the representative designated by the City’s Engineering Capital Projects to manage t...
	2.5 Delay. If delay in the performance of work required under this Agreement is caused by unforeseen events beyond the control of the Parties, such delay may entitle Civic to a reasonable extension of time. Any such extension of time must be approved ...
	2.6 Costs of Delay. City and Civic acknowledge construction delays may increase the cost of the Project. Unless Civic informs City under Sections 2.4 and 3.4 of cost increases due to delay and such cost increases are determined by City to be reasonabl...
	2.7 City’s Right to Terminate for Default.
	2.7.1 If Civic fails to adequately perform any obligation required by this Agreement, Civic’s failure shall constitute a Default. Unless within thirty (30) calendar days of receiving written notice from City specifying the nature of the Default Civic ...
	2.7.2 If City terminates the Agreement due to Civic’s Default, City shall have the option to assume all of the rights of any and all contracts or subcontracts entered into by Civic or Civic’s agents for the construction of the Project. Civic shall inc...
	2.7.3 The rights and remedies of City enumerated in Section 2.7 are cumulative and shall not limit, waive, or deny City’s rights under other provisions of this Agreement, or waive or deny any right or remedy at law or in equity available to City again...

	2.8 City’s Right to Terminate for Bankruptcy or Assignment for the Benefit of Creditors. If Civic files a voluntary petition in bankruptcy, is adjudicated bankrupt, or makes a general assignment for the benefit of creditors, City may at its option and...

	ARTICLE III.  PROJECT COSTS AND CHANGE ORDERS
	3.1 Project Costs. Project Costs are Civic’s reasonable costs of construction materials and design necessary for the Project as approved by the City and depicted in Exhibit E. Project Costs do not include Civic’s Administrative costs (as defined in Se...
	3.2 Reimbursable Costs. Civic may seek reimbursement only for Reimbursable Costs. Reimbursable Costs shall consist only of the Estimated Costs (as defined in Section 3.3) reasonably expended by Civic, approved for reimbursement.
	3.2.1 Non-Reimbursable Costs. Non-Reimbursable Costs include: (i) Any cost in excess of the Maximum Funds; (ii) any cost in excess of the Estimated Costs not approved in accordance with Section 3.3.3; (iii) any cost identified in this Agreement as a N...

	3.3 Estimated Cost(s). Civic’s Estimated Costs shall consist only of: (i) Project Costs, (ii) Civic’s Administrative Costs (as defined in Section 3.3.1), and (iii) the Project Contingency (as defined in Section 3.3.2).
	3.3.1 Civic’s Administrative Costs. Civic’s Administrative Costs are reasonably incurred by the Project-related administration and supervision expenditures totaling a flat 10 percent of Total Project Costs.
	3.3.2 Project Contingency. A Project Contingency of 15 percent of estimated total project costs is included in the Estimated Cost. The Project Contingency shall not be available for: (i) work required due to Civic’s or Civic’s agents’ failure to perfo...
	3.3.3 Change Orders and Adjustments to Estimated Cost. Estimated Costs may be increased only through properly processed and approved Change Orders under Exhibit I. The Estimated Cost may only be increased if Civic provides documentation showing that t...

	3.4 Notification of Increased Estimated Costs. If Civic anticipates or has reason to believe that the cost of the Project will exceed the Estimated Cost, Civic shall notify the City in writing within fourteen (14) calendar days of becoming aware of th...

	ARTICLE IV.  COMPETITIVE BIDDING, EQUAL OPPORTUNITY AND EQUAL BENEFITS
	4.1 Compliance. Civic shall bid and award contracts to complete the Project in accordance with the Charter and rules, regulations, and laws promulgated thereunder, including, but not limited to, the San Diego Municipal Code (“Municipal Code”), the Ope...
	4.2 Bidding Documents. Civic shall prepare final Construction Documents to be submitted to City for review, in accordance with City’s standard review procedures.
	4.2.1 Submission of Construction Documents. Civic may elect to prepare bidding documents requesting bids based on Lump Sum or Firm-Fixed prices or unit costs as applicable for the Project. City retains the right to notify Civic of necessary correction...
	4.2.2 Obtain all Permits and Approvals. Civic shall obtain all necessary permits, including, but not limited to, environmental, grading, building, mechanical, electrical, and plumbing. Approval of Construction Documents will be evidenced by City’s iss...

	4.3 Solicitation of Bids. Civic shall solicit sealed bids for construction of the Project in accordance with all Required Contracting Procedures. Civic shall work with City’s Engineering and Capital Projects to ensure that bids were solicited under th...
	4.4 Bid Opening and Award of Contract. Civic shall utilize its own electronic online bidding platform to open and receive bids and shall work with City’s Engineering and Capital Projects to award contracts under the Required Contracting Procedures. At...
	4.4.1 In the event that the lowest responsible and reliable bid exceeds the Estimated Cost, any reimbursement for such an increase shall be subject to approval by Change Order under Section 3.3.3, following award of the contract.
	4.4.1.1 In the event the City Council does not approve the increased cost, at City’s option:
	4.4.1.1.1 City may terminate this Agreement. In the event the Agreement is terminated, Civic’s obligations under this Agreement for the construction of the Project shall be released without further liability. This release shall in no way affect the ob...
	4.4.1.1.2 City may work with Civic to rebid and/or redesign the Project.
	4.4.1.1.3 With City’s consent, Civic may award the bid and assume responsibility for the costs in excess of Estimated Cost.



	4.5 Nondiscrimination Requirements.
	4.5.1 Compliance with the City’s Equal Opportunity Contracting Program. Civic shall comply with City’s Equal Opportunity Contracting Program. Civic shall not discriminate against any employee or applicant for employment on any basis prohibited by law....
	4.5.2 Nondiscrimination Ordinance. Civic shall not discriminate on the basis of race, gender, gender expression, gender identity, religion, national origin, ethnicity, sexual orientation, age, or disability in the solicitation, selection, hiring or tr...
	4.5.3 Compliance Investigations. Upon City’s request, Civic agrees to provide to City, within sixty (60) calendar days, a truthful and complete list of the names of all consultants, contractors, subcontractors, vendors and suppliers Civic used in the ...

	4.6 Equal Benefits.  Under section 7.1 of the Operating Agreement, Civic is subject to the City’s Equal Benefits Ordinance, Chapter 2, Article 2, Division 43 of the Municipal Code. The Equal Benefits Ordinance is also applicable to contracts that Civi...

	ARTICLE V.  PREVAILING WAGE
	5.1 Prevailing Wage.  Prevailing wages apply to the Project. Under San Diego Municipal Code section 22.3019, construction, alteration, demolition, repair and maintenance work performed on the Project is subject to State prevailing wage laws, and Civic...
	5.1.1 Compliance with Prevailing Wage Requirements. Under sections 1720 through 1861 of the California Labor Code, Civic shall require that its contractors and subcontractors ensure that all workers who perform work on the Project are paid not less th...
	5.1.1.1 Copies of such prevailing rate of per diem wages are on file at the City and are available for inspection to any interested party on request. Copies of the prevailing rate of per diem wages also may be found at http://www.dir.ca.gov/OPRL/DPreW...
	5.1.1.2 The wage rates determined by the DIR refer to expiration dates. If the published wage rate does not refer to a predetermined wage rate to be paid after the expiration date, then the published rate of wage shall be in effect for the life of con...

	5.1.2 Penalties for Violations. Civic shall requires its contractor and subcontractors comply with California Labor Code section 1775 in the event a worker is paid less than the prevailing wage rate for the work or craft in which the worker is employed.
	5.1.3 Payroll Records. Civic shall require its contractor and subcontractors comply with California Labor Code section 1776, which generally requires keeping accurate payroll records, verifying and certifying payroll records, and making them available...
	5.1.3.1 For contracts entered into on or after April 1, 2015, Civic shall ensure that its contractor and subcontractors furnish records specified in California Labor Code section 1776 directly to the Labor Commissioner in the manner required by Califo...

	5.1.4 Apprentices. Civic shall require its contractors and its subcontractors comply with California Labor Code sections 1777.5, 1777.6 and 1777.7 concerning the employment and wages of apprentices. Civic shall require its contractors are held respons...
	5.1.5 Working Hours. Civic shall require its contractors and subcontractors comply with California Labor Code sections 1810 through 1815, including but not limited to: (i) restricting working hours on public works contracts to eight hours a day and fo...
	5.1.6 Required Provisions for Subcontracts. Civic shall require its contractors include at a minimum a copy of the following provisions in any contract they enter into with a subcontractor: California Labor Code sections 1771, 1771.1, 1775, 1776, 1777...
	5.1.7 Labor Code Section 1861 Certification. In accordance with California Labor Code section 3700, Civic shall require that its contractors are required to secure the payment of compensation of its employees and by signing the contract, the contracto...
	5.1.8 Labor Compliance Program. The City has its own Labor Compliance Program authorized in August 2011 by the DIR. The City will withhold contract payments when payroll records are delinquent or deemed inadequate by the City or other governmental ent...
	5.1.9 Department of Industrial Relations Registration. The Project is subject to compliance monitoring and enforcement by the DIR. Civic shall register with the DIR under Labor Code section 1725.5. As of March 1, 2015, no contractor or subcontractor m...
	5.1.9.1 A contractor’s inadvertent error in listing a subcontractor who is not registered under California Labor Code section 1725.5 in response to a solicitation shall not be grounds for filing a bid protest or grounds for considering the bid non-res...



	ARTICLE VI.  CONSULTANTS
	6.1 Selection of Consultant. Civic’s hiring of a consultant is subject to City’s approval. Civic’s consultants shall be subject to all State and City laws, including regulations and policies applicable to consultants retained directly by City. Civic s...
	6.2 Equal Benefits and Nondiscrimination. The requirements of City’s Equal Benefits Ordinance apply to Civic’s consultant contracts. See Section 4.6. The nondiscrimination requirements in Section 4.5 apply to Civic’s consultant contracts.
	6.3 Estimated Budget. Civic shall require its consultant to prepare an estimated budget for the Project.
	6.4 Schematic Drawings. If the schematic drawings have not yet been completed, Civic shall require its consultant to prepare schematic drawings for the Project for City approval.

	ARTICLE VII.  DESIGN AND CONSTRUCTION STANDARDS
	7.1 Standard of Care. Civic agrees that the professional services provided under this Agreement shall be performed in accordance with the standards customarily adhered to by experienced and competent professional design, architectural, engineering, la...
	7.2 Compliance with all Laws, Design Standards, and Construction Standards. In all aspects of the design and construction of the Project, Civic shall comply with all laws and the most current editions of the Green Book, the City’s Standard Drawings an...
	7.3 Imputed Knowledge. Civic shall be responsible for all amendments or updates to Design and Construction Standards and knowledge of all amendments or updates to Design and Construction Standards, whether local, state, or federal, and such knowledge ...
	7.4 City Approval. Civic shall be required to obtain City approval of design, plans, and specifications in the manner required in Exhibit N. Unless specifically provided otherwise, whenever this Agreement requires an action or approval by City, that a...
	7.5 City Approval Not a Waiver of Obligations. Where approval by City, the Mayor, or other representatives of City is required, it is understood to be general approval only and does not relieve Civic of responsibility for complying with all applicable...

	ARTICLE VIII.  CONSTRUCTION AND DRUG-FREE WORKPLACE
	8.1 Compliance with Project Schedule and Construction Requirements. Civic shall commence construction of the Project in accordance with the Project Schedule, as described in Article II, and be subject to the obligations in Exhibit O, “Construction Obl...
	8.2 Drug-Free Workplace. Civic agrees to comply with City’s requirements in Council Policy 100-17, “DRUG-FREE WORKPLACE”, adopted by San Diego Resolution R-277952 and fully incorporated into this Agreement by reference.  Civic shall certify to City th...

	ARTICLE IX.  PRODUCTS
	9.1 Product Submittal and Substitution. To the extent product specification is not addressed by the most recent edition of the Standard Specifications for Public Works Construction (including the City of San Diego’s standard special provisions) (Green...
	9.1.1 Not a Release of Liability. City’s review of samples in no way relieves Civic of Civic’s responsibility for construction of the Project in full compliance with all Construction Documents.


	ARTICLE X.  EXTRA WORK
	10.1 City Authority to Order Extra Work. Any City additions or modifications to work or Civic obligations under this Agreement not described within City-approved Construction Documents (Extra Work) may be ordered by City prior to completion under the ...

	ARTICLE XI.  CHANGED CONDITIONS
	11.1 Changed Conditions. Changed Conditions shall have the meaning as defined in the Green Book. The Parties acknowledge and agree that even if Changed Conditions are found to be present, the Project shall not exceed the Estimated Cost without City Co...

	ARTICLE XII.  REIMBURSEMENT
	12.1 Reimbursement to Civic
	12.1.1 Notification of Reimbursable Project. Prior to commencement of any work on the Project, Civic shall submit to the City’s Engineering and Capital Projects a “Notification of Reimbursable Project” form (attached as Exhibit S) together with the Pr...
	12.1.2 Type of Reimbursement. Civic shall be entitled to cash reimbursement for the Reimbursable Costs expended by Civic and approved by City in accordance with this Agreement.
	12.1.3 Funds for Reimbursement. Civic shall only be entitled to reimbursement as set forth in this Agreement, in the amount set forth in this Agreement, and only as allocated for the Project, if and as such funds become available for the Project, afte...
	12.1.4 Amount of Reimbursement. Civic shall be eligible for reimbursement for Reimbursable Costs in accordance with Section 3.2 in an amount not to exceed Estimated Costs in accordance with Section 3.3.
	12.1.5 City’s Administrative Costs. City’s Administrative Costs shall be paid prior to any reimbursement to Civic and shall consist of the costs and expenses incurred by City to: (i) implement, process, and administer the Project, (ii) review contract...
	12.1.6 Method and Timing of Reimbursement. As Reimbursable Costs are incurred, Civic shall submit to City a monthly written request for reimbursement for all Reimbursable Costs incurred or advanced for the Project in the preceding month for which Civi...
	12.1.7 Initial Advance.  Notwithstanding the foregoing, upon execution of this Agreement, City shall provide Civic with a Working Capital Advance, under section 4.3 of the Operating Agreement, of $500,000 which accounts for approximately four (4) mont...
	12.1.8 Verification of Reimbursement Request. Civic shall on a monthly basis, or as otherwise required by the City in writing, provide reasonably organized documentation to support the Reimbursement Request including, but not limited to, proof that al...
	12.1.8.1 Civic shall submit one (1) copy of a Reimbursement Request Form (Exhibit T) with supporting documentation for work completed in accordance with this Agreement and the Plans and Specifications and/or Extra Work.
	12.1.8.2 Prior to the approval of the Reimbursement Request, the RE shall verify whether the materials and work for which reimbursement is being requested have been installed and performed as represented. The RE shall review the Project on-site for qu...
	12.1.8.3 The RE shall initial the reimbursement Request, noting any disallowed costs, maintain a copy, and forward the original to the City Senior Civil Engineer or City designee for review and approval.
	12.1.8.4 The City Senior Civil Engineer or City designee shall review the Reimbursement Request, as well as supporting cost documentation received from Civic, including soft costs related to the Project, as well as monitor the RE’ s expenses charged t...
	12.1.8.5 The City Senior Civil Engineer or City designee shall prepare a memorandum, including a summary schedule of budgeted and actual approved costs, to the ED Project Manager, if necessary, recommending the reimbursement amount including all const...
	12.1.8.6 Civic shall then submit an invoice to the City for the reimbursement amount approved by City.



	ARTICLE XIII.  PUBLIC RELATIONS
	13.1 Presentations. Civic and Civic’s agents shall be available for all presentations required to be made to City Council, Council Committees, any other related committees, and citizen groups to provide them with information about the Project as well ...
	13.2 City as Primary Contact. Civic agrees that City is the primary contact with the media regarding the Project and Civic shall forward all questions regarding the status of the Project to the Responsible Department’s Senior Public Information Officer.
	13.3 Advertising. Civic acknowledges that advertising referring to City as a user of a product, material, or service by Civic and/or Civic’s agents, material suppliers, vendors or manufacturers is expressly prohibited without City’s prior written appr...
	13.4 Cleanup. Civic shall be responsible for the cleanup of the Project site and the restoration and repair of any damage to the Project site attributable to any Civic sponsored ceremony.

	ARTICLE XIV.  INSPECTION
	14.1 Inspection Team. The Project shall be inspected by a team composed of representatives from (i) the City’s Resident Engineer, (ii) the Responsible Department, (iii) City’s Development Services Department, (iv) Civic’s consultant(s), and (v) Civic’...

	ARTICLE XV.  SUBSTANTIAL COMPLETION
	15.1 Substantial Completion Letter. When Civic determines that the Project is substantially complete, Civic shall request an operational inspection and a Substantial Completion Letter from the Resident Engineer. The Substantial Completion Letter shall...

	ARTICLE XVI.  FINAL COMPLETION
	16.1 Final Completion. Final Completion shall not occur until each of the following is satisfied. Approval for the Final Completion for the work required to complete the Project shall occur upon the later of the following:
	16.1.1 Documents and Approvals. Submission and approval of all documents required to be supplied by Civic to City under this Agreement, including As-Built Drawings, As-Graded Reports, warranties, operating and maintenance manuals and other Project Del...
	16.1.2 Capitalization. Civic shall submit a capitalization form with respect to the Project in a form acceptable to the FF Project Manager. An example is provided as Exhibit V.
	16.1.3 Lien and Material Releases. Civic shall ensure that all contractors and subcontractors provide lien and material releases for the Project and provide copies of such lien and material releases to the City Engineer. Alternatively, with City’s app...

	16.2 No Waiver. Civic’s obligation to perform and complete the Project in accordance with this Agreement and Construction Documents shall be absolute. Neither recommendation of any progress payment or acceptance of the work, nor any payment by City to...
	16.3 Assignment of Rights. Upon Final Completion of the Project, Civic shall assign its rights under its contracts with all contractors, subcontractors, design professionals, engineers, and material suppliers associated with the Project to City. Civic...
	16.4 Ownership of Project Deliverables. Upon Final Completion or termination, Project Deliverables shall become City’s property. Civic and City mutually agree that this Agreement, Construction Documents, and Project Deliverables for the Project shall ...

	ARTICLE XVII.  BONDS AND OTHER ACCEPTABLE SECURITIES
	17.1 Payment Bond. Civic shall provide or require its construction contractor to provide City with a payment bond, letter of credit (“LOC”), cash or other acceptable security for material and labor in favor of City for 100 percent of the proposed cons...
	17.2 Performance Bond. Civic shall provide or require its construction contractor to provide City with a bond, LOC, cash or other acceptable security guaranteeing the performance in favor of City for 100 percent of the proposed construction costs, as ...
	17.3 Warranty Bond. Civic shall provide or require its construction contractor to provide City with a bond, LOC, cash or other acceptable security guaranteeing the Project during the warranty period in favor of City (“Warranty Bond”). Civic shall prov...
	17.4 Term. The Payment Bond shall remain in full force and effect until Final Completion to ensure that all claims for materials and labor are paid, except as otherwise provided by law or regulation. The Performance Bond shall remain in full force and...
	17.5 Certificate of Agency. All bonds signed by an agent must be accompanied by a certified copy of such agent’s authority to act.
	17.6 Licensing and Rating. The bonds shall be duly executed by a responsible surety company admitted to do business in the State of California, licensed or authorized in the jurisdiction in which the Project is located to issue bonds for the limits re...
	17.7 Insolvency or Bankruptcy. If the surety on any bond furnished by the construction contractor is declared bankrupt or becomes insolvent or its right to do business is terminated in any state where any part of the Project is located, Civic shall wi...

	ARTICLE XVIII.  INDEMNIFICATION
	18.1 Indemnification and Hold Harmless Agreement. Other than in the performance of design professional services which shall be solely as addressed in Sections 18.2 and 18.3 below, to the fullest extent permitted by law, Civic shall defend (with legal ...
	18.2 Indemnification for Design Professional Services. To the fullest extent permitted by law (including, without limitation, California Civil Code section 2782.8), with respect to the performance of design professional services, Civic shall require i...
	18.3 Design Professional Services Defense. The Parties will work in good faith to procure applicable insurance coverage for the cost of any defense arising from all claims, demands or liability that arise out of, pertain to or relate to the negligence...
	18.4 Insurance. The provisions of this Article are not limited by the requirements of Article XIX related to insurance.
	18.5 Enforcement Costs. Civic agrees to pay any and all costs City incurs enforcing the indemnity and defense provisions set forth in this Article.
	18.6 Indemnification for Liens and Stop Notices. Civic shall keep the Project and underlying property free of any mechanic’s liens and immediately secure the release of any stop notices. Civic shall defend, indemnify, protect, and hold harmless, City,...

	ARTICLE XIX.  INSURANCE
	19.1 General. Civic shall not begin work on the Project under this Agreement until it has: (i) obtained, and upon City’s request provided to City, insurance certificates reflecting evidence of all insurance required in this. Article; (ii) obtained Cit...
	19.2 Type and Amount of Insurance. The dollar amount and type of insurance required for the Project, including any endorsements or specific clauses, is attached as Exhibit W (Required Insurance).
	19.3 Written Notice. Except as provided for under California law, the Required Insurance shall not be canceled, non-renewed or materially changed except after thirty (30) calendar days prior written notice by Civic to City by certified mail, except fo...
	19.3.1 Where the words “will endeavor” and “but failure to mail such notice shall impose no obligation or liability of any kind upon the company, its agents, or representatives” are present on a certificate, they shall be deleted.

	19.4 Rating Requirements. Except for the State Compensation Insurance Fund, all insurance required by express provision of this Agreement shall be carried only by responsible insurance companies that have been given at least an “A” or “A-” and “VI” ra...
	19.5 Non-Admitted Carriers. City will accept insurance provided by non-admitted, “surplus lines” carriers only if the carrier is authorized to do business in the State of California and is included on the List of Eligible Surplus Lines Insurers.
	19.6 Additional Insurance. Civic may obtain additional insurance not required by this Agreement.
	19.7 Obligation to Provide Documents. Prior to performing any work on the Project, Civic shall provide copies of documents including, but not limited to, certificates of insurance and endorsements, and shall furnish renewal documentation prior to expi...
	19.8 Deductibles/Self Insured Retentions. All deductibles and self-insurance retentions on any policy shall be the responsibility of Civic. Deductibles and self-insurance retentions shall be disclosed to City at the time the evidence of insurance is p...
	19.9 Policy Changes. Civic shall not modify any policy or endorsement thereto which increases City’s exposure to loss for the duration of this Agreement.
	19.10 Reservation of Rights. City reserves the right, from time to time, to review Civic’s insurance coverage, limits, deductible and self-insured retentions to determine if they are acceptable to City. City will reimburse Civic for the cost of the ad...
	19.11 Not a Limitation of Other Obligations. Insurance provisions under this Article shall not be construed to limit Civic’s obligations under this Agreement, including indemnity.
	19.12 Material Breach. Failure to maintain, renew, or provide evidence of renewal of required insurance during the term of this Agreement, and for a period of ten (10) years from the Effective Date of this Agreement, may be treated by City as a materi...

	ARTICLE XX.  WARRANTIES
	20.1 Warranties Required. Civic shall require the construction contractor and its subcontractors and agents to provide the warranties listed below. This warranty requirement is not intended to exclude, and shall not exclude, other implicit or explicit...
	20.1.1 Materials and Workmanship. All work on the Project shall be guaranteed against defective workmanship and all materials furnished by the construction contractor or its agents shall be guaranteed against defects for a period of one (1) year from ...
	20.1.2 New Materials and Equipment. Construction contractor shall warrant and guarantee, and shall require its agents to warrant and guarantee, that all materials and equipment incorporated into the Project is new unless otherwise specified.
	20.1.3 Design, Construction, and Other Defects. Construction contractor shall warrant and guarantee, and shall require its agents to warrant and guarantee, that all work is in accordance with the Plans and Specifications and is not defective in any wa...

	20.2 Form and Content. Except manufacturer’s standard printed warranties, all warranties shall be on Civic’s and Civic’s agents, material supplier’s, installers or manufacturer’s own letterhead, addressed to City. All warranties shall be submitted in ...
	20.2.1 Durable Binder. Obtain warranties, executed in triplicate by Civic, Civic’s agents, installers, and manufacturers. Provide table of contents and assemble in binder with durable plastic cover.
	20.2.2 Table of Contents. All warranties shall be listed and typewritten in the sequence of the table of contents of the Project manual, with each item identified with the number and title of the specification section in which specified, and the name ...
	20.2.3 Index Tabs. Each warranty shall be separated with index tab sheets keyed to the table of contents listing.
	20.2.4 Detail. Provide full information, using separate typewritten sheets, as necessary. List Civic’s agents, installer, and manufacturer, with name, address and telephone number of responsible principal.
	20.2.5 Warranty Start Date. This date shall be left blank until the date of Final Completion.
	20.2.6 Signature and Notarization. All warranties shall be signed and notarized. Signatures shall be required from Civic’s construction contractor and where appropriate, the responsible subcontractor.

	20.3 Term of Warranties. Unless otherwise specified or provided by law, all warranties, including those pertaining to plants, trees, shrubs and ground cover, shall extend for a term of one (1) year from the date of Final Completion.
	20.4 Meetings. During the one (1) year warranty period described in Section 20.3, Civic shall meet and shall require its design consultant, construction contractor, and key subcontractors to meet, with City representatives, including the Public Works ...

	ARTICLE XXI.  DEFECTIVE WORK
	21.1 Correction, Removal, or Replacement. All work, material, or equipment that is unsatisfactory, faulty, incomplete, or does not conform to the Construction Documents is defective (Defective Work). If within the designated warranty period, or such a...
	21.2 City’s Right to Correct. If circumstances warrant, including an emergency or Civic’s failure to adhere to Section 21.1, City may correct, remove, or replace the Defective Work. In such circumstances, Civic shall not recover costs associated with ...
	21.3 Defects Constitute Non-Reimbursable Costs. All costs incurred by Civic or Civic’s agents to remedy Defective Work are Non-Reimbursable Costs. If City has already reimbursed Civic for Defective Work, City is entitled to an appropriate decrease in ...
	21.4 Extension of Warranty. When Defective Work, or damage therefrom, has been corrected, removed, or replaced during the warranty period, the one (1) year, or relevant warranty period, shall be extended for an additional one (1) year from the date of...
	21.5 No Limitation on other Remedies. Exercise of the remedies for Defective Work under this Article shall not limit the remedies City may pursue under this Agreement, at law, or in equity.
	21.6 Resolution of Disputes. If Civic and City are unable to reach agreement on disputed work, City may direct Civic to proceed with the work and compensate Civic for undisputed amounts. Payment of disputed amounts shall be as later determined by medi...
	21.7 Prior to Final Acceptance and Reimbursement to Civic. Where Defective Work has been identified prior to the Final Completion of the Project, Civic shall promptly, and in accordance with City’s written instructions and within the reasonable time l...

	ARTICLE XXII.  MAINTENANCE OF LANDSCAPING & IRRIGATION WORK
	22.1 Maintenance Period. If the construction contractor is required to install or maintain landscaping and/or irrigation, Civic shall require the construction contractor to provide a maintenance period to begin on the first day after all landscape and...
	22.2 Maintenance Area. Civic shall require the construction contractor to maintain all areas of the Project, including areas impacted or disturbed by the Project.
	22.3 Maintenance Required. Civic shall require the construction contractor to conduct regular planting maintenance operations immediately after each plant is planted. Plants shall be kept in a healthy growing condition and in a visually pleasing appea...
	22.4 Landscape and Irrigation Inspection. At the conclusion of the maintenance period, City shall inspect the landscaping and irrigation to determine the acceptability of the work, including maintenance. This inspection shall be scheduled with two (2)...
	22.5 Extension of Maintenance Period. Civic shall require the construction contractor to extend completion of the maintenance period when in City’s opinion improper maintenance and/or possible poor or unhealthy condition of planted material is evident...
	22.6 Replacement. Plants found to be dead or not in a vigorous condition, or if root balls have been damaged, within the installation, maintenance and guarantee periods, shall be replaced within fourteen (14) calendar days of notification by City. Civ...

	ARTICLE XXIII.  RECORDS AND AUDITS
	23.1 Retention of Records. Civic and Civic’s agents shall maintain data and records related to the Project and this Agreement for a period of not less than five (5) years following the Effective Date of this Agreement.
	23.2 Audit of Records. At any time during normal business hours and as often as City deems necessary, Civic and all contractors or subcontractors shall make available to City for examination at reasonable locations within the City/County of San Diego ...
	23.2.1 Costs. Civic and Civic’s agents shall allow City to audit and examine books, records, documents, and any and all evidence and accounting procedures and practices that City determines are necessary to discover and verify all costs of whatever na...


	ARTICLE XXIV.  NOTICES
	24.1 Writing. Any demand upon or notice required or permitted to be given by one Party to the other Party shall be in writing.
	24.2 Effective Date of Notice. Except as otherwise provided by law, any demand upon or notice required or permitted to be given by one Party to the other Party shall be effective: (i) on personal delivery, (ii) on the second business day after mailing...
	24.3 Recipients. All demands or notices required or permitted to be given to City or Civic shall be delivered to all of the following:
	24.3.1 Director, Economic Development Department
	24.3.2 Director, Engineering Capital Projects City of San Diego 101 Ash Street San Diego, California 92101 Facsimile: (619) 533-5176
	24.3.3 Executive Vice President, Engineering & Construction Civic San Diego 8989 Rio San Diego Drive, Ste 100 San Diego, California 92108

	24.4 Change of Address(es). Notice of change of address shall be given in the manner set forth in Article XXIV.

	ARTICLE XXV.  MEDIATION
	25.1 Mandatory Mediation. If dispute arises out of, or relates to the Project or this Agreement, or the breach thereof, and if said dispute cannot be settled through normal contract negotiations, prior to the initiation of any litigation, the Parties ...
	25.2 Mandatory Mediation Costs. The expenses of witnesses for either side shall be paid by the Party producing such witnesses. All other expenses of the mediation, including required traveling and other expenses of the mediator (“Mediator”), and the c...
	25.3 Selection of Mediator. A single Mediator that is acceptable to both Parties shall be used to mediate the dispute. The Mediator will be knowledgeable in construction aspects and may be selected from lists furnished by the AAA or any other agreed u...
	25.3.1 If AAA is selected to coordinate the mediation (Administrator), within fourteen calendar days from the receipt of the initiating Party’s Request for Mediation, the opposing Party shall file the following: a list of preferred Mediators listed in...
	25.3.2 The Administrator will appoint or the Parties shall agree upon the highest, mutually preferred Mediator from the individual Parties’ lists who is available to serve within the designated time frame.
	25.3.3 If the Parties agree not to use AAA, then a Mediator, date and place for the mediation shall be mutually agreed upon.

	25.4 Conduct of Mediation Sessions. Mediation hearings will be conducted in an informal manner and discovery will not be allowed. All discussions, statements, or admissions will be confidential to the Party’s legal position. The Parties may agree to e...
	25.4.1 Both Parties must have an authorized representative attend the mediation. Each representative must have the authority to recommend entering into a settlement. Either Party may have attorney(s) or expert(s) present. Upon reasonable demand, eithe...
	25.4.2 Any agreements resulting from mediation shall be documented in writing. All mediation results and documentation, by themselves, shall be “non-binding” and inadmissible for any purpose in any legal proceeding, unless such admission is otherwise ...


	ARTICLE XXVI.  MISCELLANEOUS PROVISIONS
	26.1 Term of Agreement. Following the final passage of the City Council Resolution or Ordinance authorizing this Agreement and the subsequent execution of the same by the Parties, this Agreement shall be effective upon the date it is executed by the C...
	26.2 Construction Documents. Construction documents include, but are not limited to: construction contract, contract addenda, notice inviting bids, instructions to bidders, bid (including documentation accompanying bid and any post-bid documentation s...
	26.3 Headings. All article headings are for convenience only and shall not affect the interpretation of this Agreement.
	26.4 Gender & Number. Whenever the context requires, the use of (i) the neuter gender includes the masculine and the feminine genders, and (ii) the singular number includes the plural number.
	26.5 Reference to Paragraphs. Each reference in this Agreement to a Section refers, unless otherwise stated, to a Section of this Agreement.
	26.6 Incorporation of Recitals. All Recitals are true and correct to the Parties’ best knowledge and belief, and are fully incorporated into this Agreement by reference and are made a part hereof.
	26.7 Covenants and Conditions. All provisions of this Agreement expressed as either covenants or conditions on the part of City or Civic shall be deemed to be both covenants and conditions.
	26.8 Integration. This Agreement and all Exhibits and references incorporated into this Agreement fully express all understandings of the Parties concerning the matters covered in this Agreement. No change, alteration, or modification of the terms or ...
	26.9 Severability. The unenforceability, invalidity, or illegality of any provision of this Agreement shall not render any other provision of this Agreement unenforceable, invalid, or illegal.
	26.10 Drafting Ambiguities. The Parties acknowledge they each have been fully advised by their own counsel with respect to the negotiations, terms, and conditions of this Agreement. This Agreement shall not be construed in favor of or against either P...
	26.11 Conflicts Between Terms. If an apparent conflict or inconsistency exists between the main body of this Agreement and the Exhibits, the main body of this Agreement shall control. If a conflict exists between an applicable federal, state, or local...
	26.12 Prompt Performance. Time is of the essence of each covenant and condition set forth in this Agreement.
	26.13 Good Faith Performance. The Parties shall cooperate with each other in good faith, and assist each other in the performance of the provisions of this Agreement.
	26.14 Further Assurances. City and Civic each agree to execute and deliver such additional documents as may be required to effectuate the purposes of this Agreement.
	26.15 Exhibits. Each of the Exhibits referenced and attached to this Agreement are fully incorporated by reference.
	26.16 Compliance with Controlling Law. Civic shall require its consultants, contractors, subcontractors, agents, and employees to comply with all laws, statutes, resolutions, ordinances, regulations, and policies of the federal, state, and local gover...
	26.17 Hazardous Materials. Hazardous Materials constitute any hazardous waste or hazardous substance as defined in any federal, state, or local statute, ordinance, rule, or regulation applicable to Property, including, without limitation the Comprehen...
	26.18 Jurisdiction, Venue, and Choice of Law. The venue for any suit or proceeding concerning this Agreement, including the interpretation or application of any of its terms or any related disputes, shall be in the County of San Diego, State of Califo...
	26.19 Municipal Powers. Nothing contained in this Agreement shall be construed as a limitation upon the powers of the City as a chartered city of the State of California.
	26.20 Third-Party Relationships. Nothing in this Agreement shall create a contractual relationship between City and any third-party; however, the Parties understand and agree that City, to the extent permitted by law, is an intended third-party benefi...
	26.21 Non-Assignment. Civic shall not assign the obligations under this Agreement, whether by express assignment or by sale of the company, nor any monies due or to become due, without City’s prior written approval. Any assignment in violation of this...
	26.22 Successors in Interest. This Agreement and all rights and obligations created by this Agreement shall be in force and effect whether or not any Parties to the Agreement have been succeeded by another entity, and all rights and obligations create...
	26.23 Independent Contractors. Civic, any consultants, contractors, subcontractors, and any other individuals employed by Civic shall be independent contractors and not agents of City. Any provisions of this Agreement that may appear to give City any ...
	26.24 Approval. Where the consent or approval of a Party is required or necessary under this Agreement, the consent or approval shall not be unreasonably withheld; however, nothing in this Section shall in any way bind or limit any future action of th...
	26.25 No Waiver. No failure of either City or Civic to insist upon the strict performance by the other of any covenant, term, or condition of this Agreement, nor any failure to exercise any right or remedy consequent upon a breach of any covenant, ter...
	26.26 Signing Authority. The representative for each Party signing on behalf of a corporation, partnership, joint venture or governmental entity hereby declares that authority has been duly obtained to sign on behalf of the corporation, partnership, j...
	26.27 Remedies. Notwithstanding any other remedies available to City at law or in equity, Civic understands that its failure to comply with the insurance requirements or other obligations required by this Agreement, and/or submitting false information...
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	EXHIBIT A
	Operating Agreement
	EXHIBIT B
	Project Location
	EXHIBIT C
	Description of Project
	EXHIBIT D
	Project Schedule
	EXHIBIT E
	Developer’s Estimated Cost
	1. Preconstruction. The issues below, but not limited to, should be made part of the Preconstruction Meeting Agenda, provided however that the agenda may deviate depending on the circumstances that exist at that time.
	1.1 Permits and utility issues, including telephone, cable, gas, and electric. RE to announce to Developer that franchise companies may be working in the area of the Project and that coordination regarding such a situation may need to be done.
	1.2 Establish parking areas for construction employees and possibly patrons/others.
	1.3 Developer’s payment procedure and forms.
	1.4 Format for Request for Proposals (RFPs) using the sample in the back of the contract documents.
	1.5 Collection of emergency numbers for off-hour emergencies from the prime (with an alternate contact person).
	1.6 Distribution and discussion of the construction schedule.
	1.7 Procedure for maintaining the Project record documents.
	1.8 Distribution of the Second Opinion Option Form.
	1.9 Designation of persons authorized to represent and sign documents for the RE and Developer and the respective communication procedures between parties.
	1.10 Safety and first aid procedures including designation of Developer’s safety officer.
	1.11 Temporary barricades, fencing, signs, and entrance and exit designations, etc.
	1.12 Testing laboratory or agency and testing procedures.
	1.13 Establish schedule for progress meetings.
	1.14 Procedure for changes in work requested by Developer, notice to RE, timing, etc.
	1.15 Procedure for changes in work requested by City.
	1.16 Public safety.
	1.17 Housekeeping procedures and Project site maintenance.
	1.18 Protection and restoration of existing improvements.
	1.19 Sanitation, temporary lighting, power, water, etc.
	1.20 Procedure for encountering hazardous substances.
	1.21 Any items requested by attendees of preconstruction meeting/open discussion.
	2. Progress Meetings. The issues below, but not limited to, should be made part of the Progress Meeting Agenda, provided however that the agenda may deviate depending on the circumstances that exist at that time.
	2.1 Review progress of construction since the previous meeting.
	2.2 Discuss field observations, problems, conflicts, opportunities, etc.
	2.3 Discuss pre-planning opportunities.
	2.4 Identify problems that impede planned progress and develop corrective measures as required to regain the projected schedule; revise the schedule if necessary.
	2.5 Discuss Developer’s plan for progress during the next construction period and the corresponding inspections necessary.
	2.6 Discuss submittal status.
	2.7 Discuss request for information (RFI) status.
	2.8 Progress of schedule.
	2.9 Disputed items.
	2.10 Non-conformance/non-compliance items.
	2.11 New business of importance from any member of the meeting.
	2.12 Deferred approvals and their coordination.
	2.13 Discuss request for proposals, change orders, and progress payment status.
	3. Special Meetings.
	3.1 Other. Upon appropriate notice to other parties, the RE may call special meetings at times agreed to by all parties involved.
	I hereby certify that I am familiar with the requirement of San Diego City Council Policy No. 100-17 regarding Drug-Free Workplace, and that [INSERT Developer Name] has in place a drug-free workplace program that complies with said policy. I further c...
	By: ________________________________
	[Insert Title] ________________________________
	Dated: _____________________________
	1. Types of Insurance. At all times during the term of this Agreement and for so long as the Agreement requires, Developer shall maintain insurance coverage as follows:
	2. Endorsements Required. Each policy required under Section 1, above, shall expressly provide, and an endorsement shall be submitted to the City, that:
	2.5 The words “will endeavor” and “but failure to mail such notice shall impose no obligation or                         liability of any kind upon the company, its agents, or representatives” shall  be deleted from all certificates.
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