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Forms This file references the following forms: 
 

• 366.26 Permanency Planning Report (CWS/CMS) 
 

Background Welfare and Institution Code 366.26 (c) (1) states :If the court determines, based on the 
assessment provided as ordered under subdivision (i) of Section 366.21, subdivision (b) of 
Section 366.22, or subdivision (b) of Section 366.25, and any other relevant evidence, by a 
clear and convincing standard, that it is likely the child will be adopted, the court shall 
terminate parental rights and order the child placed for adoption. 

 
The Welfare and Institutions Code (WIC) also identifies several legal exceptions that can 
be made when determining if Adoption is an appropriate plan for a child. 

 
When children are unable to safely reunify with their biological parents, it is the 
responsibility of CWS to determine the most appropriate permanent plan for a child. The 
most permanent plan outside of reunification is Adoption. The CWS Adoption SW must 
complete an assessment and make a recommendation pursuant to Welfare and 
Institutions Code 366.26 to determine which permanent plan is most appropriate. 

 

Policy When a 366.26 permanency planning hearing is ordered, the SW must assess the most 
appropriate permanent plan for a dependent minor, including a determination as to 
whether or not a legal exception to adoption exists. If it is determined that one of the 
legal exceptions for adoption may apply, the SW will consult with their supervisor to 
confirm that the exception applies and document the exception in the 366.26 
Permanency Planning Hearing Report. The SW and PSS will also consult to determine 
the next most appropriate plan for the youth. 

 



CWS Policy Manual Adoption - Exceptions to Adoption Page 2 of 4 

 

 

Exceptions to 
Adoption 

WIC 366.26(B) states that if the court finds a compelling reason for determining that 
termination of parental rights (TPR) would be detrimental to the child due to one or 
more of the following circumstances , it shall state its reasons in writing or on the 
record. 

 
It is the responsibility of the SW to determine if any of the following exceptions apply. 

 

WIC Exception 
 

366.26 (c) (B) (i) 
Parent/Child 
Relationship 

 
The parents have maintained regular visitation and 
contact with the child AND the child would benefit from 
continuing the relationship. 

 
366.26 (c) (B) (ii) 
Child over age 12 

objects to TPR 

 
A child 12 years of age or older objects to termination of 
parental rights. 

 
366.26 (c) (B) (iii) 

Child placed 
residential facility 

 
The child is placed in a residential treatment facility, 
adoption is unlikely or undesirable, and continuation of 
parental rights will not prevent finding the child a 
permanent family placement if the parents cannot 
resume custody when residential care is no longer 
needed. 

 
366.26 (c) (B) (iv) 
Current Foster 
Parent or Indian 
custodian unable 
or unwilling to 

adopt 

 
The child is living with a foster parent or Indian custodian 
who is unable or unwilling to adopt the child because of 
exceptional circumstances, that do not include an 
unwillingness to accept legal or financial responsibility for 
the child, but who is willing and capable of providing the 
child with a stable and permanent environment and the 
removal of the child from the physical custody of his or 
her foster parent or Indian custodian would be 
detrimental to the emotional well-being of the child. 

This clause does not apply to any child who is either (I) 
under six years of age or (II) a member of a sibling group 
where at least one child is under six years of age and the 
siblings are, or should be, permanently placed together. 
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Exceptions to 
Adoption (cont.) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
366.26(c) (B) (v) 

Sibling 
Relationship 

 
There would be substantial interference with a child’s 
sibling relationship, taking into consideration the nature 
and extent of the relationship, including, but not limited 
to whether: 

• the child was raised with a sibling in the same 
home. 

• the child shared significant common experiences 
or has existing close and strong bonds with a 
sibling. 

• ongoing contact is in the child’s best interest, 
including the child’s long-term emotional 
interest, as compared to the benefit of legal 
permanence through adoption. 

 
366.26 (c) (B) (I) 

(II) (III) 
Indian Tribe 
affiliation 

 
Termination of parental rights would substantially 
interfere with the child’s connection to their tribal 
community or the child’s tribal membership rights. 

The child’s tribe has identified guardianship, foster care 
with a fit and willing relative, tribal customary adoptions 
(Protocol for Working with Indian Families, Children and 
Tribes), or another planned permanent living 
arrangement for the child. 

 The child is a nonminor dependent, and the nonminor 
and the nonminor’s tribe have identified tribal customary 
adoption for the nonminor. 

 (C) For purposes of subparagraph (B), in the case of tribal 
customary adoptions, Section 366.24 will apply. 

 

https://sdcountyphn.policytech.com/docview/?docid=13984
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Documentation 
of Exceptions to 
Adoption 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

References WIC 366.26 (C) (1) 
 
 

Alignment with 
SET 

This policy supports SET Value 2 and the agency practice to keep safety, permanency, 
and well-being of the child/youth at the forefront. It also supports SET Value 3 and the 
guiding principle to hold a sense of urgency when seeking permanency for children, as 
well as the agency practice to value the most permanent option for the child/youth. 

 
 

 
 

If the SW completes their 
assessment and it is 

determined.. 

 
Then… 

 
an exception to Adoption 
exists, 

 
Discuss possible exception(s) to Adoption 
with PSS. The discussion should include: 

• What is the exception and how does 
it apply to the child? 

• Would the benefit of NOT 
terminating parental rights be 
greater to the child than the benefits 
of permanency that could come with 
a plan of adoption? 

• What would be the most 
appropriate permanent plan, if 
adoption is not possible? 

• The need for any further team 
meetings such as MDT or CFT? 

 
there are no exceptions to 
Adoption that would 
outweigh the benefits of 
adoption, 

 
• Document all interviews and pertinent 

reviews in the court report with a full 
assessment as to your conclusion. 

• All possible exceptions will be addressed 
in the 366.26 report when 
recommending a permanent plan of 
Adoption. 

 

https://www.sandiegocounty.gov/content/dam/sdc/hhsa/programs/cs/cws/CWSResourcesandGuides/SafetyEnhancedTogetherSET/SET%20Family%20Brochure
https://www.sandiegocounty.gov/content/dam/sdc/hhsa/programs/cs/cws/CWSResourcesandGuides/SafetyEnhancedTogetherSET/SET%20Family%20Brochure
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