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Forms The following forms are referenced in this file:
e 04-24scp Authorization for Release of Information — Caregiver/Prospective
Caregiver

e 04-24scpsp  Authorization for Release of Information- Caregiver/Prospective
Caregiver (Spanish)

Description The hearing pursuant to WIC 366.26 also known as a .26 Hearing is a hearing at which the Court
orders a permanent plan. The permanent plans are in order of preference:

e Adoption

e Tribal Customary Adoption in the case of an Indian child

e Legal Guardianship

e Placement with a fit and willing relative

e Continuing foster care

e Another Planned Permanent Living Arrangement (APPLA), only for youth 16 and older.

Adoption is the first preference under the law, as it is the most permanent plan for the child.
If it is not being recommended as the permanent plan, the reasons must be clearly
documented in the .26 Assessment Report.

Tribal Customary Adoption pertains to Indian children. In a tribal customary adoption the
child is adopted with the permission of the tribe; however parental rights are not terminated.

Guardianship is the next in order of preference. If neither Guardianship nor Adoption is being
recommended, the reasons must be clearly documented in the .26 Assessment Report.

Placement with a fit and willing relative can be ordered if the child(ren) are currently placed
with relatives who are not currently willing to adopt or become legal guardians.

For children under the age of 16 who are placed in a foster home, licensed group home (LGH)
or a short-term residential treatment program (STRTP) the Permanent Plan would be
continued foster care. The reasons that adoption or guardianship are not the recommended
plan must be clearly stated in the report.
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Description (cont.) Another Planned Permanent Living Arrangement (APPLA) is the least preferred permanent
plan among the other options. The youth must be 16 years or older and there must be a
basis to rule out the other options. The reasons must be clearly documented in the .26
Assessment Report.

Who writes the .26 This table displays who is responsible for writing the .26 Assessment report.
Assessment Report

Plan Who Writes the Report

Adoption/ Tribal Adoptions SW.
Customary Adoption

Guardianship Guardianship Assessment SW.

APPLA Normally a .26 is not required to order a plan of APPLA,;
however if the case is assigned to Adoptions or to a
Guardianship Assessment SW who is writing the .26 and the
plan changes to APPLA, they will write the report.

NOTE: PPAU does not write the assessment reports; PPAU only writes Due Diligence reports
as to the search efforts as to absent parents.

Guardianship workers complete the guardianship assessment and write the .26 report. The
Continuing SW is the primary worker on the case and is responsible for all case management

duties.
Minimum The 366.26 Assessment report must include:
components of
report e The reasons the specific permanent plan is being recommended.
e If the recommendation is Guardianship, the reason adoption was ruled out must be

provided.
e If the recommendation is placement with a fit and willing relative or APPLA, the
compelling reasons Adoption and Guardianship were ruled out must be stated.
e Declaration of Due Diligence Report describing all efforts to locate and notice any
absent parents (usually written by PPAU if recommendation is Adoption).
e If recommendation is for Tribal Customary Adoption, the Agency must demonstrate
that the child’s tribe was consulted and that:
o An analysis of whether tribal customary adoption would or would not be
detrimental to the Indian child and reasons for the conclusion
o Whether or not the Indian child cannot or should not be returned to home of
the parent or Indian custodian.
¢ Assessment of the amount and nature of the contact between the child and his or her
parents and other members of the extended family.
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Minimum e Evaluation of the child’s medical, developmental, scholastic, mental, and emotional
components of status.
report (cont.) e Assessment of the identified prospective adoptive parent or legal guardian including
prospective tribal customary adoptive parent. This includes:

o asocial history, criminal history screening and CWS history

o ability to meet the child’s needs

o anunderstanding of the rights and responsibilities of adoption or

guardianship.
e Relationship between the child and the prospective adoptive parent or legal guardian

including:
o duration and character of relationship and nature of and degree of
attachment
o commitment of prospective adoptive parents or guardians to providing for
the child.

e Statement from the child if able to make a statement, concerning placement and
adoption or guardianship.

e That child over 12 has been consulted about the proposed adoption/ guardianship
arrangements.

e An analysis as to the likelihood that the child will be adopted if parental rights are
terminated

e If the recommendation is adoption and there is not a prospective adoptive parent
identified, the report must include an analysis as to the likelihood that the child will
be adopted if parental rights are terminated. This must include a description of efforts
made to locate an adoptive home including recruitment efforts and listing on the
adoption exchange

e  When the recommendation is guardianship with a relative, SW must insure that report
elements for Kin-GAP are addressed [see Kin-GAP (Kinship Guardianship Assistance
Payment)].
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Minimum
components of
report (cont.)

CWS Policy Manual

Other court report elements for specific populations:

recommending
a plan of APPLA

Age of Child Court Report Elements
16 years and Demonstration that diligent efforts were made to locate an
older appropriate relative and that each relative whose name has

been submitted as a possible caregiver has been evaluated.
Evidence that “intensive and ongoing efforts” have been
made to finalize a permanent plan (other than APPLA) or to
return the child to a safe home.

Identification of the barriers to achieving legal permanence
for the youth and a description of what steps CWS will take
to address those barriers.

If it would be detrimental to a child’s emotional well-being
to move the child from a caregiver due to substantial
psychological ties to the caregiver, then describe the
possible detriment.

Describe steps taken, including consulting with the child, to
make sure the caregiver is following reasonable and prudent
parent standard and whether the child has regular, ongoing
opportunities to engage in appropriate activities

Under 16 not
recommending a
plan of adoption or
guardianship

For children in a group home(LGH) or short-term residential
treatment center with no other permanent plan, CWS must
state needs of child that necessitate the placement, the plan
for transitioning child to less restrictive environment and a
projected timeline for this transition.

Documentation of CWS efforts to find a permanent

plan for the child, including whether the child should

be “placed with a fit and willing relative.”

For children 14 and over, documentation of what services
are needed to transition youth from foster care to
successful adulthood.
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Exceptions to Per WIC 366.26(c)(1)(B)(i)-(vi) the court can determine that termination of parental rights

Adoption- WIC would be detrimental to the child due to one of more of the following circumstances:
366.26 (c)(1)(B)(i)-
(vi) e The parents have maintained regular visitation and contact and the child would

benefit from continuing the relationship.

NOTE: Case law asserts that for an exception to exist the benefits of continued
contact with the parents must outweigh the benefits of permanency through
adoption.

e Achild of 12 years or older objects to termination of parental rights.

e The child is placed in residential treatment facility, adoption is unlikely or undesirable,
and continuation of the parental rights will not prevent finding the child a permanent
family placement if the parents cannot resume custody when residential care is no
longer needed.

e The child is living with a foster parent or Indian custodian who is unable or unwilling
to adopt the child because of exceptional circumstances. This does not apply to any
child who is either (1) under six years of age or (11) a member of a sibling group
where at least one child is under six years of age and the siblings should be
permanently placed together.

e There would be a substantial interference with a child’s sibling relationship (an
evaluation of quantity and quality of the child’s relationship with the sibling and if in
the best interest of child is compared to benefit of legal permanence through
adoption must be in report).

e The quantity and quality of the child’s visitation (if any) with his parents, siblings and
extended family members.

e The child is an Indian child and there is a compelling reason for determining that
termination of parental rights would not be in the child’s best interest.

e Termination of parental rights would substantially interfere with the child’s
connection to his or her tribal community or child’s tribal membership rights.

e The child’s tribe has identified guardianship, foster care with a fit and willing relative,
tribal customary adoption, or another planned permanent living arrangement for the
child.

e The child is a nonminor dependent, and the nonminor and the nonminor’s tribe have
identified tribal customary adoption for the nonminor.

Policy for Refer to Guardianship file for the procedure for guardianships.
guardianship Refer to Kin-GAP (Kinship Guardianship Assistance Payment) file for Kin-GAP procedures for
assessments relative guardianships.
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Possible outcomes

CWS Policy Manual

The following are possible outcomes of a .26 hearing:

If the Court finds...

then the Court...

That the child is adoptable and

That none of the circumstances listed in
366.26 (c) (1) (B)(i)-(vi).

Will terminate the parental rights

Will select a permanent plan of
adoption

Will set the matter for a six month
Permanency Plan Review Hearing(PPH)
Use Rec set .26 A

That the child is an Indian Child and
That the child’s Tribe has elected a
permanent plan of Tribal Customary
adoption for the child.

That tribal customary adoption is an
appropriate plan.

Will select a permanent plan of Tribal
Customary Adoption.

Will not terminate parental rights.

Will set a hearing to give full faith and
credit to the Tribal Customary Adoption
Orders. (This usually happens a few
weeks after TCA is selected.)

Will set the matter for a six month PPH
review hearing.

Use Rec set .26 F.

That the child is an Indian child

That the child will be adopted if
parental rights are terminated

That the child’s tribe has been consulted
about tribal customary adoption.

That as testified to by a qualified expert
witness the continued custody of the
child by the parent or Indian custodian
is likely to result in serious emotional or
physical damage to the child-

Will terminate parental rights

Order a permanent plan of adoption.
Set a PPH hearing in six months

Use Recset .26 G

That termination of parental rights
would not be detrimental to the child
That none of the circumstances listed in
366.26 (c) (1) exist

That there is a probability of adoption
but the child is difficult to place and
there is no identifiable or available
prospective adoptive parents

Identify adoption as the permanent plan
Will not terminate parental rights

Will order that efforts be made to locate
an appropriate adoptive family

continue the matter for no longer that
180 days

Use Rec set .26 E

That guardianship is the most
appropriate plan for the child and there
is a person willing and able to accept
guardianship.

Order a permanent plan of guardianship
Issue the Letters of Guardianship.
Terminate jurisdiction (occasionally the
court will maintain jurisdiction).

Use Rec set .26 B
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Possible Outcomes
(cont.)

Alignment with SET

CWS Policy Manual

If the Court finds...

then the Court...

that either the child is not adoptable or
One of the circumstances listed in
366.26 (1) exists.

Order a permanent plan of placement
with a fit and willing relative.

Set a PPH review hearing in six months.
Use Rec set .26 C.

That the child is under the age of 16 and
is not adoptable and

no one is willing to accept legal
guardianship as of the court date or
One of the circumstances listed in
366.26 (1) exists and

The child is placed with a fit and willing
relative or

Child is living with a non-relative
caregiver and removal from the home
would be seriously detrimental to the
child’s emotional well-being.

Order a permanent plan of placement
with a fit and willing relative or

Child remain in foster care.

Set a PPH in six months.

USE Rec set .26 D.

That the child is age 16 years or older
and is not adoptable and there is no one
willing to take legal guardianship as of
the court date or

One of the circumstances listed in
366.26 ( c) (1) exists the child is placed
with a fit and willing relative, or

Child is placed with a non-relative
caregiver and moving him/her would be
seriously detrimental to the child’s
emotional well-being and

The barriers to achieving permanent
plan have been identified in the report.

Will order a permanent plan of Another
Planned Permanent Living
Arrangement(APPLA)

Will set a PPH review hearing in six
months

Use Recset .26 D

A 366.26 Hearing can be set for a contested hearing.

This policy supports the SET values:
SET Value 3 valuing the most permanent plan for the child including reunification,
adoption and guardianship, and ensuring the voice of the child/youth is heard.
SET Value 5 maintaining a strong working relationship with the legal system and
maintaining the primary focus on the child’s best interest.
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