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RECOMMENDATIONS FOR TOBACCO
ORDINANCES:
CURRENT STATUS

On October 15, 2019, the Board of Supervisors (3-2)
authorized staff to return to the Board in the next 60 days
with recommendations for Ordinances pertaining to:
Prohibit sale or distribution of flavored
smoking products
One-year moratorium on sale or distribution of
all electronic smoking devices
Smoke-free outdoor dining
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ACTION REQUESTED

Public Health Services requests that the

Health Services Advisory Board support
the recommendation approach and the
added provisions in the Ordinance.
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RECENT DEVELOPMENTS

December 20,
2019,

• President Trump signed
legislation to raise the
federal minimum age of
sale of tobacco products
from 18 to 21 years
nationally, but California
has adopted this policy in
2016.

January 2, 2020

• The U.S. Food and Drug
Administration (FDA) issued a
policy for enforcement against
flavored cartridge-based ecigarettes products (other than
tobacco and menthol), to be
effective within 30 days.

January 6, 2020

• Senator Jerry Hill has
introduced SB 793 to
ban sales of flavored
tobacco products,
including mint and
menthol products.
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FDA POLICY
On January 2, 2020, the U.S. Food and Drug Administration (FDA) issued a policy for
enforcement against flavored cartridge-based e-cigarettes products (other than
tobacco and menthol), to be effective within 30 days.

Policy/Ordinance
FDA Policy

Features
The FDA policy includes:
• Flavored cartridge-based e-cigarettes “that appeal to kids”
The FDA policy does NOT include:
• Tobacco or menthol flavored e-cigarette products
• Other e-cigarette devices that are not cartridge-based

The policy is NOT a ban, but a prioritization of existing enforcement authority
Unincorporated Area
of San Diego County
– Proposed
Ordinance

Today’s proposed ordinance provides protections beyond the FDA
policy and includes bans of:
• ALL flavored smoking products
• ALL electronic smoking devices, regardless of type
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CURRENT STATUS
Prohibition Area

FDA

County

Flavors

• Prioritizes enforcement of flavored cartridgebased e-cigarette products “that appeal to
kids,” excluding tobacco or menthol.

• Ban sale or distribution ALL
flavored smoking products,
including menthol, at the
retail level.

Devices

• Prioritizes enforcement of all other Electronic
• Ban sale or distribution of
Nicotine Delivery System (ENDS) products for
ALL e-cigarette devices for
which the manufacturer has failed to take
one-year, at the retail
adequate measures to prevent minors’ access.
level.

• Any ENDS product that is targeted to minors or
likely to promote use of ENDS by minors.
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CURRENT STATUS
Recommendation

Current Assessment

• No current enforcement program exists in the unincorporated area
• 61 CA cities and counties have flavor bans (as of 12/20/19)
1A. Prohibit the sale and
distribution of flavored • Imperial Beach City Council unanimous vote on the first reading in support
of flavored tobacco products ban (12/4/19)
smoking products
• El Cajon’s motion to adopt a flavor ban failed 2-3 (11/23/19)

1B. One-year moratorium
on the sale and
distribution of all
electronic smoking
devices
1C. Smoke-free outdoor
dining

• No current enforcement program exists in the unincorporated area
• 13 CA cities and counties have electronic smoking device bans

• No current enforcement program in the unincorporated area
• 9 jurisdictions in San Diego County currently have smoke-free outdoor
dining (SFOD) protections
• Imperial Beach City Council unanimous vote on the first reading in support
of SFOD (12/4/19)
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• La Mesa first reading of SFOD anticipated for 1/14/20

STRATEGIC APPROACH
After the October 15, 2019 Board action to return in 60 days, the following
approach was taken:
▪ Convened a workgroup consisting of:
• Health and Human Services Agency (PHS, BHS, PIO)
• Land Use and Environment Group (DEH, PDS)
• Public Safety Group (Sheriff’s Department, DA’s Office)
• County Counsel (HHSA, LUEG)

▪ Conducted extensive research and assessments on current state
• Conducted assessments on various jurisdictions in and outside the County
• Conducted Request for Information (RFI) to collect information on industry
standard practices on staffing, enforcement, compliance monitoring, etc.
▪ Met with multiple stakeholders
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STRATEGIC APPROACH

▪ Revised the Ordinance and added
proposed provisions to Title 3, Division
2 of the San Diego County Regulatory
Code Regarding Smoking Related
Prohibitions in the Unincorporated Area
of the County
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RECOMMENDATIONS

1A. Prohibit the sale and distribution of all flavored
products for “smoking” as defined by State law.
1B. Establish a one-year moratorium on the sale and
distribution of all electronic smoking devices.
1C. Prohibit “smoking” as defined by State law, in outdoor
dining patio areas, and a buffer zone outside of outdoor
dining patio areas.
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RECOMMENDATIONS

1A. Prohibit the sale and distribution of all flavored
products for “smoking” as defined by State law.
1B. Establish a one-year moratorium on the sale and
distribution of all electronic smoking devices.
1C. Prohibit “smoking” as defined by State law, in outdoor
dining patio areas, and a buffer zone outside of outdoor
dining patio areas.
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PERMITTED FOOD FACILITIES IMPACTED BY
SMOKE-FREE OUTDOOR DINING
“Outdoor dining area” means any portion of a permitted food facility that
contains areas designated, established, or regularly used for consuming food or
drink outdoors, in a covered area, or otherwise outside the confines of the
interior premises. The ordinance will affect establishments such as:
Restaurants/bars

Temporary food facilities

Food carts

Food trucks

Of the 941 total permitted food facilities in the unincorporated area, staff
identified 365 permitted food facilities that include an outdoor patio area on their
premises as of 1/2/20.
*Source: 2019 List of Food Facilities in Unincorporated County – County of San Diego Department of Environmental Health

12

RECOMMENDATION #1C:
SMOKE-FREE OUTDOOR DINING
Recommendation

Implementation

Education and Outreach /
Complaint-based Enforcement
(March 1, 2020+)

1C. Prohibit “smoking”
as defined by State
law, in outdoor dining
• As of 1/2/20, 365 permitted food establishments with outdoor dining
patio areas, and a
areas identified in unincorporated area within the County.
buffer zone outside of • Complaint-based enforcement after education period with tiers of
outdoor dining patio
enforcement.
• All complaints will be reviewed and followed up by staff for evidence
areas.
With exemption for hookah

of violation.
• If found in violation, the proposed enforcement structure includes:
• 1st violation: $100 fine
• 2nd violation within 1 year: $200 fine
• Each additional violation within 1 year: $500 fine
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SUMMARY OF IMPACTS:
RECOMMENDATION #1C

▪ Recommendation #1C: Smoke-Free Outdoor Dining

• The industry standard practice is complaintbased enforcement.
• The Smoke-Free Outdoor Dining ordinance
implementation is not contingent on the
flavored smoking products ban and electronic
smoking device ban.
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RECOMMENDATIONS

1A. Prohibit the sale and distribution of all flavored
products for “smoking” as defined by State law.
1B. Establish a one-year moratorium on the sale and
distribution of all electronic smoking devices.
1C. Prohibit “smoking” as defined by State law, in outdoor
dining patio areas, and a buffer zone outside of outdoor
dining patio areas.

15

RECOMMENDATION #1A:
FLAVORED SMOKING PRODUCTS
Recommendation

1A. Prohibit the sale
and distribution
of all flavored
products for
“smoking” as
defined by State
law.
With exemption for
hookah

Phases of Implementation
Phase 1: Education and Outreach
(March 2020 – June 2020)
• Education and outreach to retailers (n≈366)
• Based on the California Department of Tax and Fee Administration, the state
licensing body of tobacco retailers,
• List of gas stations from County of San Diego Agriculture, Weights, and
Measures, and
• Liquor licenses from CA Dept of Alcoholic Beverage Control
Phase 2: Tobacco Retail Licensing Program or other option(s) for enforcement
(July 2020+)
Proposed enforcement activities:
• Complaint-based enforcement after education period with tiers of penalties
• Verify state license
• Proactively inspect stores (n≈366)
• Decoy operations
• Create database of retailers
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RECOMMENDATIONS

1A. Prohibit the sale and distribution of all flavored
products for “smoking” as defined by State law.
1B. Establish a one-year moratorium on the sale and
distribution of all electronic smoking devices.
1C. Prohibit “smoking” as defined by State law, in outdoor
dining patio areas, and a buffer zone outside of outdoor
dining patio areas.
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RECOMMENDATION #1B:
ONE-YEAR MORATORIUM
Recommendation

1B. Establish a oneyear moratorium on
the sale and
distribution of all
electronic smoking
devices.

Phases of Implementation
Phase 1: Education and Outreach
(March 2020 – June 2020)
• Education and outreach to retailers (n≈366)
• Based on the California Department of Tax and Fee Administration, the
state licensing body of tobacco retailers,
• List of gas stations from County of San Diego Agriculture, Weights, and
Measures, and
• Liquor licenses from CA Dept of Alcoholic Beverage Control
Phase 2: Tobacco Retail Licensing Program or other option(s) for
enforcement (July 2020+)
Proposed enforcement activities:
• Complaint-based enforcement after education period with tiers of penalties
• Verify state license
• Proactively inspect stores (n≈366)
• Decoy operations
• Create database of retailers
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TEMPORARY PROHIBITION FOR
RECOMMENDATIONS #1B

1. One year from the effective date of the ordinance,
which would be February 28, 2021; OR

2. The health officer to issue a public notice at the
termination of the Centers for Disease Control and
Prevention’s investigation regarding whether this
condition has been met.
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FUTURE ACTION: TOBACCO RETAIL LICENSING

The Board of Supervisors also authorized staff to return to the Board in
180 days with recommendations pertaining to:

Tobacco retail licensing

•

•

Today’s proposed ordinance recommendations can serve an initial first
step, with the long-term enforcement issues to be addressed at the 180day return date in April 7, 2020.
On that date, if the recommendation for a tobacco retail licensing program
is approved, the program may be supported by cost-recovery based fees.
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SUMMARY TIMELINE & NEXT STEPS
October 15, 2019 –
Ordinance recommendations
presented to Board

January 14 - April 2020 –
Sell down period; if approved,
ordinances will serve as first
step until return date to Board
April 7, 2020 – Ordinance
recommendation for a
Tobacco Retail Licensing
Program presented to Board

April 21, 2020 – If approved,
second reading of ordinance
for Tobacco Retail Licensing

PHASE 1:

PHASE 2:

March 1 – June 30, 2020
Education period on flavors
and device ban

July 2020 – Implementation of
Tobacco Retail Licensing
Program or other enforcement
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program

NEXT STEPS

▪ If approved, County staff will return for a second reading on January 28, 2020.

▪ County staff will continue to:
• Implement a vaping public awareness campaign in coordination with the
California Department of Public Health.
▪ County staff will return to the Board in April 7, 2020 with recommendations for a
Tobacco Retail Licensing program.
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3-4-50

▪ Tobacco use is one of the three behaviors that contribute to four diseases
that cause over 50% of all deaths worldwide.
▪ The proposed ordinance recommendations support the Live Well San Diego
vision and the County’s efforts to improve the public health of San Diego
County by implementing comprehensive policies that protect the public’s
health from the harms of smoking and exposure to secondhand smoke.
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IN SUMMARY

Public Health Services requests that the

Health Services Advisory Board support
the recommendation approach and the
added provisions in the Ordinance.
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THANK YOU
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