United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Pacific Regional Office

2800 Cottage Way, Room W-2820
Sacramento, CA 95825

INREPLY REFER TO:
Real Estate Services
TR-4609-P5

Case Number: 30039
CERTIFIED MAIL-RETURN RECEIPT REQUESTED — 7021 2720 0001 0166 0663

The Honorable Raymond Welch
Spokesman, Barona Band of Mission Indians
1095 Barona Road

Lakeside, CA 92040

NOTICE OF DECISION
Dear Spokesman Welch,

This is notice of our decision as a result of our analysis of the application filed by the Barona
Group of Capitan Grande Band of Mission Indians of the Barona Reservation, California (Tribe)
to have the below described real property accepted by the United States of America in trust:

REAL PROPERTY SITUATED IN THE COUNTY OF SAN DIEGO, STATE OF
CALIFORNIA DESCRIBED AS FOLLOWS:

THAT PORTION OF THE WEST HALF OF THE NORTHEAST QUARTER OF SECTION
21, TOWNSHIP 14 SOUTH, RANGE 1 EAST, SAN BERNARDINQO BASE AND MERIDIAN,
ACCORDING TO UNITED STATES GOVERNMENT DEPENDENT RESURVEY
APPROVED JANUARY 21, 1939, ACCORDING TO LICENSED SURVEYORS MAP NO.
191, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY,
AUGUST 11, 1919, DESCRIBED AS FOLLOWS:

COMMENCING AT CORNER NO. 2 OF RANCHO BARONA, ACCORDING TO SAID
LICENSED SURVEYOR'S MAP NO. 191; THENCE ALONG THE WESTERLY
BOUNDARY OF SAID RANCHO BARONA, SOUTH 20°14 '00" WEST, 850.00 FEET;
THENCE DUE WEST 570.00 TO THE TRUE POINT OF BEGINNING; THENCE NORTH
89°44'08" WEST 300.00 FEET; THENCE SOUTH 0°15'52" WEST 300.00 FEET; THENCE
SOUTH 89°44'08" EAST 300.00; THENCE NORTH 0°15'52"EAST 300.00 FEET TO THE
TRUE POINT OF BEGINNING.



The above-described real property, also known as the “Miller” property, is identified in San
Diego County records as Assessor’s Parcel Number 329-060-04-00, containing 2.07 acres, more
or less. The parcel is within the exterior boundaries of the Barona Indian Reservation and
surrounded by trust lands.

Federal Law authorizes the Secretary of the Interior, or her authorized representative, to acquire
title on behalf of the United States of America for the benefit of tribes when such acquisition is
authorized by an Act of Congress and (1) when such lands are within the exterior boundaries of
an Indian reservation, or adjacent thereto, or within a tribal consolidation area; or (2) when the
tribe already owns an interest in the land; or (3) when the Secretary determines that the land is
necessary to facilitate tribal self-determination, economic development, or tribal housing. In this
particular instance, the authorizing Act of Congress is the Indian Reorganization Act (IRA) of
June 18, 1934 (25 U.S.C §5108 (Formerly §465)). The applicable regulations are set forth in the
Code of Federal Regulations (CFR), Title 25, INDIANS, Part 151, as amended.

On August 17, 2022, by certified mail, return receipt requested, we issued notice of, and sought
comments regarding the proposed fee to trust application from the Senior Advisor for Tribal
Negotiations, Deputy Legal Affairs Secretary, Office of the Governor; Sara. J. Drake, Deputy
Attorney General, State of California; Office of U.S. Senator Dianne Feinstein; Office of U.S.
Senator Alex Padilla; San Diego County Assessor; San Diego Treasurer and Tax Collector; San
Diego Board of Supervisors; San Diego County Sheriff’s Department; San Diego County
Department of Public Works; San Diego County Department of Planning and Development; San
Diego County Fire Department; County of San Diego Office of the Chief Administrative
Officer; Campo Band of Diegueno Mission Indians; Ewiiaapaayp Band of Kumeyaay Indians,
Jamul Indian Village; La Jolla Band of Luiseno Indians, La Posta Band of Diegueno Mission
Indians; Los Coyotes Band of Cahuilla & Cupeno Indians; Manzanita Band of Diegueno
Mission Indians; Mesa Grand Band of Diegueno Mission Indians; Pala Band of Mission Indians;
Pechanga Band of Luiseno Mission Indians; Rincon Band of Luiseno Mission Indians; San
Pasqual Band of Diegueno Mission Indians; lipay Nation of Santa Ysabel; Sycuan Band of
Kumeyaay Nation; and Viejas Band of Mission Indians. By Regular Mail: Inaja Band of
Diegueno Mission Indians, and Superintendent Southern California Agency.

In response to our notification, we received the following comments:

1. Letter dated September 14, 2022, from the County of San Diego, Planning and
Development stating the following:

* The County collected $177.38 for taxes and special assessments levied on the
property for fiscal year 2021-2022;

* A Table was provided showing the current distribution of taxes and special
assessments;

e The County Sheriff’s Department provides law enforcement services to the Miller
property. County library services are available through the Lakeside Branch,
approximately 6 miles south of the subject property. The County also operates the
Oakoasis County Preserve, approximately 2 miles to the south, and the Louis A.
Stelzer County Park, approximately 4 miles to the south;



e The property is currently zoned A70, Limited Agriculture. The A70 Use
Regulations are intended to create and preserve areas intended primarily for
agricultural crop production. The A70 Use Regulations are applied to areas
throughout the County to protect moderate to high-quality agricultural land.
Consequently, the intended use—undeveloped space—is consistent with the
current zoning;

e Ifthe future use of the parcel changes, the County would support the Barona
Band’s continued efforts to protect and preserve the environment. The County
looks forward to continued dialogue on these topics with the Barona Band; and

e The Miller Property may provide sensitive habitat, such as chaparral habitat, for
rare plants, such as Lakeside ceanothus, Parry’s tetracoccus, Orcutt’s brodiaea,
and the San Miguel savory. The County supports the Barona Band’s plan to
continue to maintain the parcel as undeveloped land.

By correspondence dated October 6, 2022, the Barona Band of Mission Indians stated no
response would be provided due to the informational and positive nature of the comment.

Pursuant to 25 CFR §151.10, the Secretary will consider the following requirements in
evaluating tribal requests for the acquisition of lands in trust status, when the land is located
within and/or contiguous to the tribe's reservation, and the acquisition is not mandated:
151.10(a) existence of Statutory Authority for the acquisition and any limitations contained in
such authority; 151.10(b) need of the tribe for additional land; 151.10(c) the purpose for which
the land will be used; 151.10(e) impact on the State and its political subdivisions resulting from
removal of the land from the tax rolls; 151.10(f} jurisdictional problems and potential conflict of
land use which may arise; 151.10(g) whether the Bureau of Indian Affairs (BIA) is equipped to
discharge the additional responsibilities resulting from the acquisition of the land in trust status;
and 151.10(h) whether or not contaminants or hazardous substances may be present on the
property. Accordingly, the following analysis of the application is provided.

Our review and analysis of the requirements to evaluate this Tribal request as set forth in 25
Code of Federal Regulations, §151.10(a) through (h), determined the following:

25 CFR §151.10(a) Statutory authority for the acquisition of the property

25 U.S.C. §5108 INDIAN REORGANIZATION ACT OF JUNE 18, 1934 (48 STAT. 984).

Section 5 of the IRA (Section 5)' authorizes the Secretary to acquire land in trust for “Indians.”
Section 19 of the Act (Section 19) defines “Indian” to include several categories of persons.? As
relevant here, the first definition includes all persons of Indian descent who are members of “any

'IRA, § 5, codified at 25 U.S.C. § 5108.
21d. at § 19, codified at 25 U.S.C. § 5129.



recognized Indian tribe now under federal jurisdiction.” In 2009, the United States Supreme
Court (Supreme Court) in Carcieri v. Salazar* (Carcieri) construed the term “now” in the IRA’s
first definition to refer to 1934, the year of the IRA’s enactment. The Supreme Court did not
consider the meaning of the phrases “under federal jurisdiction.”

In 2014, the Department’s Solicitor issued Sol. Op. M-37029 (M-37029) interpreting the
statutory phrase “under Federal jurisdiction” (UFJ) for purposes of determining whether an
Indian tribe can demonstrate that it was UFJ in 1934 for purposes of Section 5 of the IRA.>
Multiple federal court decisions have held that the Department’s interpretation of the IRA’s first
definition of “Indian” memorialized in M-37029 was reasonable.® Accordingly, we rely on M-
37029 to guide our analysis here.

The Tribe’s Section 18 Election Under the IRA:

The IRA was a statute of general applicability but included an opt-out provision.” Section 18
directed the Secretary of the Interior (Secretary) to conduct elections to allow Indians residing on
a reservation to vote to accept or reject application of the Act.® In order for the Secretary to
conclude that a reservation was eligible for an election, a determination had to be made that the
residents satisfied one of the IRA’s definitions of “Indian”. Between 1934 and 1936, the
Department conducted 258 Section 18 elections,’ the results of which were compiled by the
Department in what later became known as the Haas Report.!?

The Department recognizes that the calling of a Section 18 election serves as unambiguous
evidence demonstrating federal jurisdiction over a federally recognized tribe.!! Federal courts
and the Interior Board of Indian Appeals have repeatedly held that Section 18 elections constitute
conclusive evidence that the Department considered a tribe or reservation to be under federal

‘H,

4 555 U.S. 379 (2009) (“Carcieri”).

% The Meaning of ‘Under Federal Jurisdiction® for Purposes of the Indian Reorganization Act, Op. Sol. Interior M-
37029 (Mar. 12, 2014) (“Sol. Op. M-37029™).

8 See, e.g., Confederated Tribes of the Grand Ronde Cmty, of Oreg. v. Jewell, 75 F. Supp. 3d 387 (D.D.C. 2014),
aff'd, 830 F. 3d 552 (D.C. Cir. 2016); Stand Up for California! v. U.S. Dep't of the Interior, 204 F. Supp. 3d 212,
278 (D.D.C. 2016), aff"'d, 879 F. 3d 1177, 1183-86 (D.C. Cir. 2018), cert. denied, 139 S. Ct. 786 (2019); No Casino
in Plymouth v. Jewell, 136 F. Supp. 3d 1166, 1184 (E.D. Cal. 2015), vacated and remanded sub nom., No Casino in
Plymouth v. Zinke, 698 F. App’x 531 (9th Cir. 2017) (vacated on other grounds), County of Amador v. U.S. Dep't of
the Interior, 136 F. Supp. 3d 1193, 1200, 1207-10 {(E.D. Cal. 2015), 4ff"d, 872 F. 3d 1012 (th Cir. 2017), cert.
denied, 139 8. Ct. 64 (2018); Cachil Dehe Band of Wintun Indians v. Zinke, 889 F. 3d 584, 594-96 (9th Cir. 2018);
Cent. N.Y. Fair Bus. Ass’nv. Jewell, 2015 WL 1400384 (N.D.N.Y. Mar, 26, 2015) (not reported), aff"d, 673 F.
App'x. 63 (2nd Cir. 2016) (not reported), cert den., 137 8. Ct. 2134 (2017).

7IRA, § 18, codified at 25 U.S.C. § 5125.

8

? Theodore Haas, Ten Years of Tribal Government Under the IRA, (1947) (hereinafter “Haas Report”).

1© Jd , Table A at 13-20 (listing Section 18 elections conducted).

1" Sol. Op. M-37029 at 21.



jurisdiction in 1934." This is true irrespective of whether the Section 18 election resulted in the
adoption or rejection of the IRA.13

In 1934, the United States understood that the Tribe was under the federal jurisdiction and
supervision of the United States, and that the adult residents of the Tribe met the IRA’s
definition of “Indian.” As detailed in the Haas Report, on December 18, 1934, the Tribe voted
on the JRA.!"* Eighty-seven members of the Tribe residing at the Reservation were eligible to
vote, and thirty-five members voted against accepting the IRA while thirty-seven members voted
in its favor.'®

Based on the foregoing we conclude that the Tribe was “under Federal jurisdiction” in 1934 and
the Secretary is authorized to acquire land in trust for the Tribe under Section 5 of the IRA.

25 C.F.R. §151.10(b) - The need of the individual Indian or a Tribe for additional land

Barona is a group of the Capitan Grande Band of Mission Indians. The Tribe moved to its
current location in 1932 when they were forced out of their homeland to make way for a
reservoir for the City of San Diego. The Barona Indian Reservation consists of approximately
7,200 acres. This parcel sits in the southwestern section of the Barona Indian Reservation. The
Tribe purchased the land surrounding this parcel in 1998 and title was later transferred to the
United States of America in Trust for the Barona Band. The need for additional land is to
provide needed access, both ingress/egress and for utility purposes, not otherwise available.

When Barona moved to its current location in 1932, there were 59 tribal members. The Tribe
now has 584 enrolled members. Due to the increasing demand for homes, some homes have
been built in the vicinity of this parcel and the addition of this parcel to tribal jurisdiction is
needed to facilitate the Tribe's increased homesite demands relative to access and utilities.

12 See, e.g., Stand Up for California! v. U.S. Dept. of the Interior, 919 F.Supp.2d 51, 67-68 (D.D.C. 2013) (Section
18 elections conclusive evidence of being under federal jurisdiction); Stand Up for California! v. United States Dep't
of Interior, 879 F.3d 1177 (D.C. Cir. 2018), cert den., 139 S.Ct. 786 (Jan. 7, 2019); Cachil Dehe Band of Wintun
Indians of Colusa Indian Cmiy. v. Zinke, 889 F.3d 584, 596 (9th Cir, 2018); Village of Hobart, Wisc. v. Acting
Midwest Reg. Dir., Bureau of Indian Affairs, 57 IBIA 4, 21 (2013) (Sec. 18 election provides “brightline test™ for
determining UF)); Shawano County, Wisc. v. Acting Midwest Reg. Dir., Bureau of Indian Affairs, 53 IBIA 62, 74
(2011) (Sec. 18 vote necessarily recognized and determined that a tribe was under federal jurisdiction,
“notwithstanding the Department of the Interior’s admittedly inconsistent dealings with the Tribe in previous
years.”},

13 Carcieri at 394-95. The Carcieri majority confirmed that the Indian Land Consolidation Act’s amendments to the
IRA in 1983 allowed tribes that rejected the IRA pursuant to a Section 18 election to benefit from Section 5 of the
IRA; see also Sol. Op. M-37029 at 21,

4 Haas Report at 14.

15 Ibid,



This parcel is completely surrounded by trust land on the Barona Indian Reservation, and has no
ingress or egress, except across reservation land. The property has no visible boundary markings,
so County jurisdiction is nearly impossible to determine.

25 C.F.R. §151.10(¢c) — Purpose for which the property will be used

The Miller property contains 2.07 acres, more or less, commonly referred to as Assessor’s Parcel
Number 329-060-04-00. The parcel is within the exterior boundaries of the Barona Indian
Reservation and surrounded by trust lands. It has no ingress or egress, except across reservation
land. There has been no development on the property other than a dirt road running across the
land to provide access to adjoining trust parcels. The Tribe has no plans to change the use of the

property.

25 C.F.R. §151.10(d) — If the land is to be acquired for an individual Indian, the amount of
trust or restricted land already owned by or for that individual and the degree to which he
needs assistance in handling his affairs

This regulatory requirement is not applicable to Tribal acquisitions.

25 C.F.R. §151.10(e) — Impact on State and its political subdivisions resulting from the
removal of this property from the tax rolls

In the 2022-2023 tax years, the total tax assessed on the subject property was $175.90. The
reduction in secured property tax revenue that would result from the removal of the subject
property from the County’s jurisdiction would be insignificant in comparison to the total amount
of revenue collected by San Diego County. The Tribe provides fire protection, emergency
medical services and a tribal security force. In addition, the Tribe contracts with the County of
San Diego for a County Sheriff to be stationed on the Barona Indian Reservation. None of the
solicited agencies indicated that any adverse impacts would result from the removal of the
subject property from the tax rolls.

It is our determination that no significant impact will result from the removal of this property
from the county tax rolls given the relatively small amount of tax revenue assessed on the
subject property.

25 C.F.R. §151.10(f) — Jurisdictional problems and potential conflicts of land use

The Tribe does not anticipate any adverse impacts or conflicts as a result of the transfer of the
subject property into trust, or the intended land use.

During the comment period, the County of San Diego Planning and Development, stated that the
property is currently zoned A70, Limited Agriculture. The A70 Use Regulations are intended to
create and preserve areas intended primarily for agricultural crop production. The A70 Use
Regulations are applied to areas throughout the County to protect moderate to high-quality
agricultural land.



The land presently is subject to full civil/regulatory and criminal/prohibitory jurisdiction of the
State of California and San Diego County. Once the land is accepted into trust for the benefit
of the Tribe, the State of California will have the same territorial and adjudicatory jurisdiction
over the land, persons, and transactions on the land as the State has over other Indian counties
within the State. Under 18 U.S.C. § 1162 and 28 U.S.C. § 1360 (P.L. 83-280), except as
otherwise expressly provided in those statutes, the State of California would retain jurisdiction
to enforce its criminal/prohibitory law against all persons and conduct occurring on the land.

Based on our analysis, we have determined that there are no jurisdictional problems or
potential conflicts that will arise from the transfer of this land to trust status.

25 C.F.R. §151.10 (g) — Whether the Bureau of Indian Affairs is equipped to discharge the
additional responsibilities

Acceptance of the subject property in trust status will not impose any significant additional
responsibilities or burdens upon the Agency beyond those already inherent in the Federal
trusteeship over the existing Reservation. Additional responsibilities resulting from the
transaction are foreseen to be minimal.

25 C.F.R. §151.10 (h) — Environmental Compliance: The extent to which the applicant
has provided information that allows the Secretary to comply with 516 DM 1-7, National
Environmental Policy Act Revised Implementing Procedures, and 602 DM 2, Land
Acquisitions: Hazardous Substances Determination

National Environmental Policy Act Compliance

The BIA’s guidelines for National Environmental Policy Act of 1969 (NEPA) compliance are set
forth in the Bureau of Indian Affairs Manual (59 IAM). The proposed action herein has been
determined not to require the preparation of either an Environmental Assessment {(EA) or an
Environmental Impact Statement (EIS). A Categorical Exclusion for the acquisition of the
Barona Band of Mission Indians was approved by this agency on September 28, 2021.
Compliance with NEPA has been completed.

National Historic Preservation Act (NHPA) Compliance

Section 106 of the National Historic Preservation Act (NHPA) requires federal agencies to
consider the effects of their land acquisition approvals with the potential to affect historic
properties. The BIA has determined there is no potential effect on historic properties on the
subject property.

Endangered Species Act (ESA) Compliance

The Endangered Species Act (ESA) requires federal agencies to determine if its action may
affect a threatened or endangered species. The BIA reviews concluded no affects to
endangered or threatened species would result from the Tribe’s acquisition.



Hazardous Substance Determination

In accordance with Interior Department Policy (602 DM 2), we are charged with the
responsibility of conducting a site assessment for the purposes of determining the potential of,
and extent of liability from hazardous substances or other environmental remediation or injury.
A Phase 1 Environmental Site Assessment (ESA) was conducted on the subject property
September 28, 2021, and approved on September 28, 2021. The ESA did not find any hazardous
materials contamination rising to level of a “Recognized Environmental Condition.” Thus, no
further investigation or remediation is required. An updated Phase I ESA will be conducted
within six months of the acceptance of title to ensure there are no significant changes to
conditions on the property.

25 CFR 151.13 Title Examination

Title review by the Office of the Solicitor, Pacific Southwest Region, was requested on April 13,
2022, and a favorable opinion of title was issued on July 25, 2022. The procedure for acquiring
title to subject property by the United States of America in trust for the Tribe is acknowledged
and in accordance with the Department’s procedures.

Conclusion

Based on the foregoing analysis, and a finding that all applicable legal requirements have been
satisfied, the Regional Director, Pacific Region is issuing this notice of our intent to approve the
taking of the subject property into trust status for the benefit and welfare of the Barona Band of
Mission Indians. The subject acquisition will vest title in the United States of America in trust
for the Barona Group of Capitan Grande Band of Mission Indians of the Barona Reservation,
California in accordance with the Indian Reorganization Act of June 18, 1934 (48 Stat. 984; 25
U.S.C. 5108).

Any party who wishes to seek judicial review of this decision must first exhaust administrative
remedies. The Regional Director’s decision may be appealed to the Interior Board of Indian
Appeals (IBIA) in accordance with the regulations in 43 C.F.R. 4.310-4.340.

If you choose to appeal this decision, your notice of appeal to the IBIA must be signed by you or
your attorney and must be either postmarked and mailed (if you use mail) or delivered (if you
use another means of physical delivery, such as FedEx or UPS) to the IBIA within 30 days from
the date of receipt of this decision. The regulations do not authorize filings by facsimile/fax or
by electronic means. Your notice of appeal should clearly identify the decision being appealed.
You must send your original notice of appeal to the IBIA at the following address: Interior
Board of Indian Appeals, Office of Hearings and Appeals, U.S. Department of the Interior, 801
North Quincy Street, Suite 300, Arlington, Virginia 22203. You must send copies of your notice
of appeal to (1) the Assistant Secretary — Indian Affairs, U.S. Department of the Interior,
MS-4141-MIB, 1849 C Street N.W., Washington, D.C. 20240, (2) each interested party known
to you; and (3) the Regional Director. Your notice of appeal sent to the IBIA must include a
statement certifying that you have sent copies to these officials and interested parties and should
identify them by names or titles and addresses.



If you file a notice of appeal, the IBIA will notify you of further procedures. If no appeal is
timely filed, this decision will become final for the Department of the Interior at the expiration of
the appeal period. No extension of time may be granted for filing a notice of appeal.

Sincerely,

Digitally s'gned by
AM Y AMY DUTSCHKE

DUTSCHKE 525"
Regional Director

Enclosure:
43 CFR 4.310, et seq.

cc: Distribution List



DISTRIBUTION LIST

cc: BY CERTIFIED MAIL — RETURN RECEIPTS REQUESTED TO:

SENIOR ADVISOR FOR TRIBAL NEGOTIATIONS
DEPUTY LEGAL AFFAIRS SECRETARY

OFFICE OF THE GOVERNOR

STATE CAPITAL BUILDING, SUITE 1173
SACRAMENTO, CA 95814

Certified Mail ID: 7021 2720 0001 0166 0670

SARA DRAKE, DEPUTY ATTORNEY GENERAL
STATE OF CALIFORNIA DEPARTMENT OF JUSTICE
P.0.BOX 944255

SACRAMENTO, CA 94244-2250

Certified Mail ID: 7021 2720 0001 0166 0687

UNITED STATES SENATOR DIANNE FEINSTEIN
331 HART SENATE BUILDING

WASHINGTON, DC 20510

Certified Mail ID: 7021 2720 0001 0166 0694

UNITED STATES SENATOR ALEX PADILLA
B03 RUSSELL SENATE OFFICE BUILDING
WASHINGTON, DC 20510

Certified Mail ID: 7021 2720 0001 0166 0700

SAN DIEGO COUNTY ASSESSOR

1600 PACIFIC HIGHWAY, SUITE 103

SAN DIEGO, CA 92101

Certified Mail ID: 7021 2720 0001 0166 0717

SAN DIEGO COUNTY TREASURER & TAX COLLECTOR
1600 PACIFIC HIGHWAY, SUITE 162

SAN DIEGO, CA 92101-2480

Certified Mail ID: 7021 2720 0001 0166 0724

COUNTY OF SAN DIEGO BOARD OF SUPERVISORS
1600 PACIFIC HIGHWAY, ROOM 335

SAN DIEGO, CA 92101

Certified Mail ID: 7021 2720 0001 0166 0731

SAN DIEGO COUNTY SHERIFF'S DEPARTMENT
JOHN F. DUFFY ADMINISTRATIVE CENTER
P.O. BOX 939062

SAN DIEGO, CA 92193

Certified Mail ID: 7021 2720 0001 0166 0748
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SAN DIEGO COUNTY DEPARTMENT OF PUBLIC WORKS
5510 OVERLAND AVE,, SUITE 410

SAN DIEGO, CA 92123

Certified Mail ID: 7021 2720 0001 0166 0755

SAN DIEGO COUNTY DEPARTMENT OF PLANNING AND DEVELOPMENT
5510 OVERLAND AVE,, SUITE 110

SAN DIEGO, CA 92123

Certified Mail ID: 7016 3010 0001 0589 4885

SAN DIEGO COUNTY FIRE ADMINISTRATIVE OFFICE
5510 OVERLAND AVENUE, SUITE 250

SAN DIEGO, CA 92123

Certified Mail ID: 7016 3010 0001 0589 4895

COUNTY OF SAN DIEGO OFFICE OF THE CHIEF ADMINISTRATIVE OFFICER
1600 PACIFIC HIGHWAY, ROOM 209

SAN DIEGO, CA 92101

Certified Mail ID: 7021 2720 0001 1252 7863

CAMPO BAND OF DIEGUENO MISSION INDIANS

OF THE CAMPO INDIAN RESERVATION, CALIFORNIA
36190 CHURCH ROAD, SUITE 1

CAMPQ, CA 91906

Certified Mail ID: 7016 3010 0001 0589 4908

EWIIAAPAAYP BAND OF KUMEYAAY INDIANS, CALIFORNIA
4054 WILLOWS ROAD

ALPINE, CA 91901

Certified Mail ID: 7016 3010 0001 0589 4915

JAMUL INDIAN VILLAGE OF CALIFORNIA
P.0O.BOX 612

JAMUL, CA 91935

Certified Mail ID: 7016 3010 0001 0589 4922

LA JOLLA BAND OF LUISENO INDIANS, CALIFORNIA
22000 HIGHWAY 76

PAUMA VALLEY, CA 92061

Certified Mail ID: 7016 3010 0001 0589 4939

LA POSTA BAND OF DIEGUENO MISSION INDIANS

OF THE LA POSTA INDIAN RESERVATION, CALIFORNIA
8 CRESTWOOD ROAD

BOULEVARD, CA 91905

Certified Mail ID: 7016 3010 0001 0589 4946
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LOS COYOTES BAND OF CAHUILLA & CUPENO INDIANS, CALIFORNIA
P.O.BOX 189

WARNER SPRINGS, CA 92086

Certified Mail ID: 7016 3010 0001 0589 4953

MANZANITA BAND OF DIEGUENO MISSION INDIANS
OF THE MANZANITA RESERVATION, CALIFORNIA
P.0.BOX 1302

BOULEVARD, CA 91905

Certified Mail ID: 7019 0140 0000 7334 7150

MESA GRANDE BAND OF DIEGUENO MISSION INDIANS
OF THE MESA GRANDE RESERVATION, CALIFORNIA
P.0.BOX 270

SANTA YSABEL, CA 92070

Certified Mail ID: 7019 0140 0000 7334 6238

PALA BAND OF MISSION INDIANS
35008 PALA TEMECULA ROAD

PMB-50

PALA, CA 92059

Certified Mail ID: 7021 0950 0000 7170 1262

PECHANGA BAND OF LUISENO MISSION INDIANS
OF THE PECHANGA RESERVATION, CALIIFORNIA
P.0.BOX 1477

TEMECULA, CA 92593

Certified Mail ID: 7016 3010 0001 0589 4823

RINCON BAND OF LUISENO MISSION INDIANS
OF THE RINCON RESERVATION, CALIFORNIA
ONE GOVERNMENT CENTER LANE

VALLEY CENTER, CA 92082

Certified Mail ID: 7016 3010 0001 0589 4830

SAN PASQUAL BAND OF DIEGUENO MISSION INDIANS OF CALIFORNIA
P.0.BOX 365

VALLEY CENTER, CA 92082

Certified Mail ID: 7016 3010 0001 0589 4847

IIPAY NATION OF SANTA YSABEL, CALIFORNIA
P.0.BOX 130

SANTA YSABEL, CA 92070

Certified Mail ID: 7016 3010 0001 0589 4854
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SYCUAN BAND OF KUMEYAAY NATION
1 KWAAYPAAY COURT

EL CAJON, CA 92019

Certified Mail ID: 7016 3010 0001 058% 4861

VIEJAS (BARON LONG) GROUP OF CAPITAN GRANDE BAND OF MISSION INDIANS
OF THE VIEJAS RESERVATION, CALIFORNIA

P.0.BOX 908

ALPINE, CA 91901

Certifted Mail ID: 7016 3010 0001 0589 4878

BY F IL:

INAJA BAND OF DIEGUENO MISSION INDIANS

OF THE INAJA AND COSMIT RESERVATION, CALIFORNIA
2005 ESCONDIDO BOULEVARD

ESCONDIDO, CA 92025

BUREAU OF INDIAN AFFAIRS
SOUTHERN CALIFORNIA AGENCY

1451 RESEARCH PARK DRIVE, SUITE 100
RIVERSIDE, CA 92507



Excerpt - Title 43, Code of Federal Regulations

Office of the Secretary, interior

state specifically and concisely the
grounds upon which it is based.

(b) Notice; burden of proof. The OHA
deciding official will. upon recelpt of a
demand for hearing, set a time and
place therefor and must mall notlce
thereof to all parties in interest not
less than 30 days in advance; provided,
however, that such date must be set
after the expiration of the 60-day pe-
riod fixed for the filing of the demand
for hearing as provided in §4.305(a). At
the hearing. each party challenging the
tribe's claim to purchase the interests
in question or the valuation of the in-
terests as set forth in the valuation re-
port will have the burden of proving his
or her position.

(c) Decision after hearing. appeal.
Upon conclusion of the hearing. the
OHA deciding official will issue a deci-
gion which determines all of the tasues
including, but not limited to. a judg-
ment establishing the fair market
value of the interests purchased by the
tribe, including any adjustment thereof
made necessary by the surviving
spouse's decision Lo reserve a life es-
tate in one-half of the interests. The
decision must specify the right of ap-
peal to the Board of Indian Appeals
within 60 days from the date of the de-
cision in accordance with §§4.310
through 4.323. The OHA deciding offi-
cial must lodge the complete record re-
lating to the demand for hearing with
the title plant as provided in §4.236(b),
furnish a duplicate record thereof to
the Superintendent. and mail a notice
of such action together with a copy of
the decision to each party in interest,

§4.308 Time for payment.

A tribe must pay the full fair market
value of the interests purchased, as sel.
forth in the valuation report or as de-
ermined after hearing in accordance
with §4.306. whichever is applicable.
within 2 years from the date of dece-
dent's death or within 1 vear from the
date of notice of purchase. whichever
comes later,

§4.307 Title.

Upon payment by the tribe of the in-
terests purchased. the Superintendent
must {ssue a certificale to the OHA de
olding official that this has been done
and file therewith such documents in

§4.310

support thereof as the OHA deciding of-
ficial may require. The OHA deciding
official will then issue an order that
the United States holds title to such
interests in trust for the tribe, lodge
the complete record, including the de-
cision, with the title plant as provided
in §4.236(b)., furnish a duplicate record
thereof to the Superintendent, and
malil a notice of such action together
with a copy of the decision to each
party in interest.

$4.308 Disposition of income.

During the peadency of the probale
and up to the date of transfer of title
to the United States in trust for the
tribe in accordance with §4.307, all in-
come received or accrued from the land
interests purchased by the tribe will be
credited to the estate.

CROss REFERENCE: See 25 CFR part 2 for

procedures for appeals to Area Directors and. .'_° . . .
to the Commissioner of the Bureau of Indian * . - '

Affalre.

GENERAL RULES APPLICABLE 10 PRO-
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SoURCE. 66 FR 67656, Des, 31, 2001, unles:z
otherwise noted

£4.310 Documents.

(a) Filing. The effective date for filing
a notice of appeal or other document
with the Board during the course of an
appeal is the date of mailing or the
date of personal delivery, except that a
motion for the Board to assume juris-
diction over an appeal under 25 CFR
2.20(e) will be effective the date it is re-
ceived by the Board.

(b) Service. Notices of appeal and
pleadings must be served on all parties
in interest in any proceeding before the
Interior Beard of Indian Appeals by the
party filing the notice or pleading with
the Board. Service must be accom
plished upon personal delivery or mail-
ing. Where a party is represented in an
appeal by an attorney or other rep-
resentative authorized under 43 CFR
1.3, service of any document on the at-
torney or representative is service on
the party. Where a party is represented
by more than one attorney, service on
any one attorney is sufficient. The cer-
tificate of service on an attorney or




§4.31

. |

representative must include the name
of the party whom the attorney or rep-
resentative represents and indicate
that service was made on the attorney
or representative.’

(c) Computation of time for filing and
service. Except as otherwise provided by
law, in computing any period of time
prescribed for filing and serving a doc-
ument, the day upon which the deci-
sion or document to be appealed or an-
swered was served or the day of any
other event after which a designated
pericd of time begins to run is not to
be included. The last day of the period
8o compuated is to be included, unless 1t
is a Saturday, Sunday, Federal legal
holiday, or other nonbusiness day, in
which event the period runs until the
end of the next day which ia not a Sat-
urday, Bunday, Federal legal holiday,
or other nonbusiness day. When the
time prescribed or allowed ia 7 days er
lees, intermediate Saturdays, Sundaya,
Faderal legal holidays, and other non-
business days are excluded in the com-
putation. ;

(d) Extensions of time. (1) The time for
{iling or serving any document except a
notice of appeal may be extended by
the Board. I .

(2) A request to the Board for an ex-
tension of time must be filed within
the time originally allowed for flling.

(3) For good cause the Board may
grant an extepaion of time on its own
Initiative. i

(¢) Retention of documents. All docu-
ments received in evidence at a hearing
or submitted for the record in any pro-
" ceeding before the Board will be re-
tained with the official record of the
proceeding. The Board, in its discre-
tion, may permit the withdrawal of
original documents while a case is
pending or after a decision becomes
final upon conditions as required by
the Board,

§4.311 Briefa on appeal.

(a) The appellant may file an opening
brief within 30 days after receipt of the
notice of docketing. Appellant must
sorve coples of the opening brief upon
all interested parties or counsel and
file a certificats with the Board show-
ing service upon the named parties. Op-
poeing partiss or counsel will have 30
days from receipt of appellant’s brief
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to flle ansawer briefs, coples of which
must be served upon the appellant or
connsel and all other parties in inter-
est. A certificate showing service of the
answer brief upon all parties or counsel
must be attached to the answer filed
with the Board.

(b) Appellant may reply to an an-
swering brief within 15 days from ita
receipt. A certificate showing service
of the reply brief upon all parties or
counsel must be attached to the reply
flled with the Board. Except by special
permisaion of the Board, no other
briefs will be allowed on appeal.

{¢) The BIA is consi{dered an inter-
ested party in any proceeding before
the Board. The Board may request that
the BIA submit a brief in any case be-
fore the Board.

{d) An original only of each docu-
ment should be filed@ with the Beard.
Documents should not be bound along
the side.

(0) The Board may also specify a date
on or before which a brief ia due. Un-
less expedited briefing has been grant-
ed, such date may not be leas than the
appropriate period of time established
in this section.

§4.312 Decisions.

Decisions of the Board will be made
in writing and will set forth findings of
fact and conclusions of law, The decl-
aton may adopt, modify, reverse or set
aside any proposed finding, conclusion,
or order of a BIA official or an OHA de-
ciding officlal. Distribution of deci-
slons must be made by the Board to all
parties concerned. Unless otherwise
stated in the decision, rulings by the
Board are final for the Department and
must be glven immediate effect.

§4.313 Amicus Curiae; interventionm;
joinder motions.

(a) Any interested person or Indian
tribe desiring to intervene or to join
other parties or t¢ appear as amicus
cutiae or to obtain an order in an ap-
peal before the Board must apply in
writing to the Board stating the
grounda for the action sought. Permis-
sion to tntervens, to join parties, to ap-
pear, or for other relief, may be grant-
ed for purposes apd subject to limita-
tions established by the Board. This
section will be liberally construed.
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(b) Motions to intervene, to appear as
amicus curiae, to join additional par-
ties, or to obtain an order in an appeal
pending before the Board must be
served in the same manner as appeal
briefs. |

|
§4.314 Eshaustion of administrative
remedies. i

(&) No decision of an OHA deciding
officlal or a BIA official, which at.the
time of its rendition is subject to ap-
peal to the Board, will be considered
final so as to constitute agency action
subject to judiclal| review under 5
U.8.C. 704, unless made effective pend-
ing declaion on appeal by order of the
Board. !

{b) No further appeal will lie within
the Department from a decision of the
Board. h

(¢) The filing of a petition for recon-
sideration Ia not required to exhaust
adminiatrative remedies.

|
$4.915 Reconsideration.

(a) Reconsideration of & declsion of
the Board will be granted only in ex-
traordinary circumatances. Any party
to the decision may petition for recon-
sideration. The petition must be filed
with the Board within 30 days from the
date of the decision and must contain a
detalled statement of the reasons why
reconsalderation should be granted.

(b) A party may file only one petition
for reconsideration. |

(¢) The filing of a petition will not
stay the effect of any decision or order
and will not affect the finality of any
decision or order for purposes of judi-
c¢ial review, unless so ordered by the
Board.

§4.316 Remands from courts.

Whenever any matter is remanded
from any federal court to the Board for
farther proceedings, the Board will el-
ther remand the matter to an OHA de-
ciding official or to the BIA, or to the
extent the court’s directive and time
Hmitations will permit, the parties
will be allowed an opportanity to sub-
mit to the Beard a report recom-
mending procedures for it to follow to
comply with the court’s order. The
Board will enter speclal orders gov-
erning matters on remand.

§4.320

$4.317 Btandards of conduct.

{a) Inquiries about cases. All inquiries
with respect to any matter pending be-
fore the Board must be made to the
Chief Administrative Judge of the
Board or the administrative fudge as-
signed the matter,

(b) Disqualification. An administra-
tive judge may withdraw from a ¢ase in
accordance with standards found in the
recognized canons of judiclal ethics if
the judge deems such action appro-
priate. If, prior to a decision of the
Board, a party flles an affidavit of per-
sonal blas or dlsqualification with sub-
stantiating facts, and the administra-
tive judge concerned does mot with-
draw, the Director of the Office of
Hearings and Appeals will determine
the matter of disqualiflcation.

§4.318 Scope of review.

An appeal will be limited to those
issues which were before the OHA de-
ciding official upon the petition for re-
hearing, reopening, or regarding tribal
purchase of interests, or before the BIA
official on review, However, except as
specifically limited in thias part or in
title 25 of the Code of Federal Regula-
tions, the Board will not be limited {n
its scope of review and may exercise
the inherent authority of the Secretary
to correct & manifest injustice or error
where appropriate.

APPEALS TO THE BOARD OF INDIAN
APPEALS IN PROBATE MATTERS

SoURCE: 66 FR 67656, Dec. 31, 2001, unless
otharwise noted.

$4.320 Who may appeal,

(a) A party in Interest has a right to
appeal to the Board from an order of an
OHA deciding official on a petition for
rehearing, a petition for reopening, or
regarding tribal purchase of interests
in a deceased Indian's trust estate.

(b) Notice of appeal. Within 60 days
from the date of the decision, an appel-
lant must file a written notice of ap-
peal signed by appellant, appellant’s
attorney, or other qualified representa-
tive as provided In 43 CFR 1.3, with the
Board of Indian Appeals, Office of
Hearlngs and Appeals, U.S. Department
of the Interior, 801 North Quincy
8treet, Arlington, Virginia 22203, A
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§4.321 I
1

statement of the errors of fact and law
upon which the appeal 1s based must be
included in either the notice of appeal
or in any brief flled. The notice of ap-
peal must inclade the names and ad-
dresses of parties served. A notice of
appeal not timely filed will be dia-
missed for lack of jurfadiction. :

(c} 8ervice of coples of notice of ap-
peal. The appellant must personally de-
liver or mall the original notice of ap-
peal to the Board of Indian Appeals. A
copy must be served upon the OHA de-
ciding officlal whose decision fs ap-
pealsd as well as all interested parties.
The notice of appeal filed with the
Board must {nclude & certification that
service was made as required by this
pection. i

(d) Action by the OHA deciding offi-
cial; record inspection. The OHA decid-
ing official, upon receiving a copy of
the notice of appeal, muat notify the
Buperintendent concerned tao return
the duplicate record flled wunder
§§4.236(b) anad 4.241(d), or under §4.242(D
of this part, to the Land Titles and
Records Office desigpnated wunder
§4.236(b) of this part. The duplicate
record must be conformed to the origi-
nal by the Land Titles and Records Of-
fice and will thereafter be available for
inspection either at |the Land Titles
and Records Office or at the office of
the Superintsendent. In those cases in
which a tranacript of the hearing was
not prepared, the OHA deciding official
will have a transcript prepared which
must be forwarded to the Board within
30 days from receipt of a copy of the
notice of appeal. i

[66 FR 67658, Dsoc. 31, 2001, as amended at 67
FR 4368, Jan. 30, 2002] |

§4.321 Notice of transmittal of record
on appeal, g
The original record on appeal must
be forwarded by the Land Titlea and
Records Office to the Board by cer-
tified mafl. Any objection to the record
as constituted muat be filed with the
Board within 15 days of receipt of the
notice of docketing fssued under §4.332
of this part. |

£4.322 Docketing. |

The appeal will he docketed by the
Board upon receipt of the administra-
tive record from the Land Titles and
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Records Office. Ali Interested parties
a8 shown by the record on appeal must
be notified of the docketing. The dock-
eting notice musat specify the time
within which briefs may be filed and
must cite the procedural regulations
governing the appeal.

§4.923 Disposition of the record.

Subsequent to a decision of the
Board, other than remands, the record
filed with the Board and all documents
added during the appeal proceedings,
including any tranecripts prepared be-
cause of the appeal and the Board’s de-
cislon, must be forwarded by the Board
to the Land Titles and Records Office
designated under §4.236(b) of this part.
Upon receipt of the record by the Land
Titles and Records Office, the duplicate
record required by §4.320(c) of this part
must be conformed to the original and
forwarded to the Superintendent con-
cerned.

APPEALS TO THE BOARD OF INDIAN AP-
PEALS FROM ADMINISTRATIVE ACTIONS
OF OFFICIALS OF THE BUREAU OF IN-
DIAN AFFPAIRS: ADMINISTRATIVE RE-
VIEW IN OTHER INDIAN MATTERS NoT
RELATING TO PROBATE PROCEEDINGS

BoURCE: 64 FR 5467, Feb. 10, 1889, unless
otherwise noted.

§4.330 Bcope.

(&) The definitions set forth in 25
CFR 22 apply alsc to these special
rules. Theae regulations apply to the
practice and procedute for: (1} Appeals
to the Board of Indian Appeals from ad-
ministrative actions or decisions of of-
ficiala of the Bureau of Indian Affairs
fssned under regulations in 25 CFR -
chapter 1, and (2) administrative re-
view by the Board of Indian Appeals of
other matters pertaining to Indians
which are referred to i1t for exercise of
review authority of the Secretary or
the Assistant Secretary—Indian Af-
fairs.

(b) Except as otherwise permitted by
the Secretary or the Assistant Sec-
retary—Indian Affairs by special dele-
gation or request, the Board shall not
adjndicate:

(1) Tribal enrollment disputes;
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(2) Matters decided by the Bureau of
Indian Affairs through exercise of its
discretionary anthority; or

(3) Appeals from decialons perteining
to final recommendations or actions by
officials of the ‘Minerals Management
Bervice, unless the decision is based on
an interpretation of Federal Indian law
(decisions not se based which arise
from determinations of the Minerals
Management Service, are appealable to
the Interior Board of Land Appeals In
accordance with 43 CFR 4.410).

§4331 Who m:lv sppeal.

Any Interested party affected by a
final administrative action or decision
of an official of the Bureau of Indlan
Affairs issued under regulations in title
25 of the Code of Federal Regulations
may appeal to the Board of Indian Ap-
peals, except— |

(&) To the extent that decisions
which are subject to appeal to a higher
official within the Bureaun of Indian Af-
ia.lrslmuut firat ba appealed to that of-

1ctal; g

(b) Where the declsion has been ap-
proved in writing by the SBecretary or
Assistant Becretary—Indian Affalrs
prior to promulgation; or

(c) Where otherwise provided by law
or reguiation, :

§4332 Appeal to the Board; how
taken; mandatory time for filing;
preparation | assistance; require-

ment for bond.

(a) A notice of appeal shall ba in
writing, signed by the appellant or by
his attorney of record or other quali-
fled representative as provided by 43
CFR 1.3, and flled with the Board of In-
dlan Appeals, Office of Hearinga and
"Appeals, U.S. Department of the Inte-
rior, 801 North Quincy Street, Arling.
ton, Virginia 22203, within 30 days after
recelpt by the appellant of the decision
from which the appeal is taken. A copy
of the notice of appeal shall simulta-
aecusly be flled with the Assistant Sec-
retary—Indian Affairs. As required by
§4.333 of this part, the notice of appeal
sent to the Board shall certify that a
copy bas been sent to the Asaistant
Becretary—Indian Affairs, A notice of
appeal not timely filed shall be dis-
missed for lack of jurisdiction. A no-
tice of appeal shall include:

§4.333

(1) A full fdentification of the case;

{2) A atatement of the reasons for the
appeal and of the rellef sought; and

(3) The names and addreases of all ad-
ditional fInterested parties, Indian
tribes, tribal corporations, or groups
Laving rights or privileges which may
be atfected by a change in the decision,
whether or not they participated as in-
terested parties in the earlier pro-
ceedings.

(b) In accordance with 25 CFR 2.20(c)
& notice of appeal shall not be effective
for 20 days from receipt by the Board,
during which time the Assistant Sec-
retary—Indian Affairs may decide to
review the appeal. If the Assistant Sec-
retary—Indian Affairs properly notifies
the Board that he has decided to review
the appeal, any documents concerning
the case flled with the Board shall be
transmitted to the Assistant Sec-
retary—Indian Affairs.

(c) When the appellant is an Indian or

Indian tribe not represented by coun-
sel, the official who issued the decision
appealed shall, upon request of the ap-
pellant, render such assistance as is ap-
propriate in the preparation of the ap-
peal. .
{d) At any time during the pendency
of an appeal, an appropriate bond may
be required to protect the interest of
any Indian, Indian tribe, or other par-
tles involved.

[54 FR 6487, Feb. 10, 1989, as ameanded at 67
FR 4388, Jan. 30, 2002)

§4.333 Bervice of notice of appeal.

{a) On or before the date of flling of
the notice of appeal the appsallant shall
serve a copy of the potice upon each
known interested party, upon the offl-
cial of the Bureau of Indlan Affairs
from whose decision the appeal is
taken, and upon the Assistant Sec-
retary—Indian Affairs. The notice of
appeal flled with the Board shall cer-
tify that service wes made as required
by this saction and shall show the
names and addresses of all partfes
served. If the appellant ia an Indian or
an Indlan tribe not represented by
counsel, the appellant may request the
oificial of the Bureau whose decision is
appealed to asaist in service of copies
of the notice of appeal and any sup-
porting documents.
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{b) The notics of a'ppe&l will be con-
sidered to have been served upon the
date of personal service or mailing.

I
§4.334 Extensions of time.

Requests for extensions ¢of time to
file documents may be granted upen a
showing of good cause, except for the
time fixed for filing a notice of appeal
which, as specified (in §4.332 of thia
part, may not be extended.

§4.338 Preparation Ilnd transmittal of
mord official of the Bureau of
an, i

{(a) Within 20 days aftar receipt of a
notice of appeal, or upon notice from
the Board, the official of the Burean of

Indian Affairs whose decision i{s ap- .

pealed shall assemble and transmit the
record to the Board. The record on ap-
peal shall include, without limitation,
coples of transcripts of testimony
taken; all original idocuments, peti-
tions, or applications by which the pro-
coeding was initiated; all supplemental
documents which set forth ¢laims of in-
terested parties; and all documents
upon which all previous decisions were
based.

{b) The a.dministrahive record shall
include a Table of Contents noting, at
a minimum, inclusion of tha following:

(1) The decision appealed from;

{(2) The notice ot appeal or copy
thereof; and

3 Certiﬂca.tion t.ha.t the record con-
tains all information and documents
utilized by the deciding official in ren-
dering the decision appealed.

(c) If the deciding official recelves
notification that the Assistant Sec-
retary—Indian Affairs haa decided to
review the appeal before the adminis-
trative record is transmitted to the
Board, the administrative record shall
be forwarded to the Asslstant Bec-
retary—Indian Affairs rather than to
ths Board. |

§4.33¢ Docketing. |

An appeal shall be assigned a docket
number by the Board 20 days after re-
ceipt of the notice of appeal unless the
Board has been properly notified that
the Arsistant Secretary—Indian Affairs
bas assumed jurisdiction over the ap-
peal. A notice of docketing shall be
sent to all interested parties as shown

43 CFR Sublitie A {10-1-03 Edition)

by the record on appeal upon receipt of
the administrative record. Any objec-
tion to the record as constituted shall
be filed with the Board within 15 days
of receipt of the notice of docketing.
The docketing nctice shall specify the
time within which briefs shall be filed,
cite the procednral regalations gov-
erning the appeal and inclnde a copy of
the Table of Contents furnished by the
deciding official.

§$4.337 Action by the Board.

(a) The Board may make a final deci-
slon, or where the record indicates a
need for further inquiry to resolve a
genuine {ssue of material fact, the
Board may require a hearing. All hear-
ings shall be conducted by an adminia-
trative law judge of the Office of Hear-
ings and Appeals. The Board may, in
its discretion, grant oral argument be-
fors the Board. .

(b) Where the Board finds that one or
more issues involved in an appeal or a
matter refoerred to it were decided by
the Burean of Indian Affairs based
upon the exercise of discretionary au-
thority committed to the Burean, and
the Board has not otherwise been per-
mitted to adjudicate the issue(s) pursu-
ant to §4.330(b) of this part, the Board
shall dismiss the appeal as to the
{ssne(s) or refer the issue(s) to the As-
sistant Secretary—Indian Affairs for

further consideration.

§4.338 Submission by -dminl.traﬂve
law judge of proposed fin con-
e}m ons and recommend deci-
sion.

(2) When an evlidentiary hearing pur-
snant to §4.33%(a) of this part is con-
cluded, the administrative law judge
shall recommend findings of fact and
conclusions of law, stating the reasons
for such recommendations. A copy of
the recommended decision shall be sent
to each party to the proceeding, the
Burean official fnvolved, and the
Board. Simultaneously, the entire
record of the proceedings, including the
transcript of the hearing before the ad-
ministrative law judge, shall dbe for-
warded to the Board.

() The administrative law judge
shall advise the parties at the conclu-
slon of the recommended decision of
their right to file exceptions or other
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comments regarding the recommended
decision with the Board in accordance
with §4.339 of this part,

i
$4.339 Excepiioms or comments re-

recommended decision by
adm rative law judge.

Within 30 days after receipt of the
recommended deciafon of the adminis-
trative law judge, any party may flle
exceptions to or other comments on
the decision with the Board.

I
§4.340 Disposition of the record,

Subsequent to a decision by the
Board, the record flled with the Board
and all documenta added during the ap-
peal proceedings, including the Board's
decision, shall be forwarded to the offt-
clal of the Bureau of Indian Affairs
whose decision was appealed for proper
disposition in accordance with rules
and regulations concerning treatment
of Federal records.

WHITE EARTH RESERVATION LAND BET-
TLEMENT ACT OF 1985; AUTHORITY OF
ADMINISTRATIVE JUDGES; DETERMINA-
TIONS OF THE HEIRS OF PERSONS WHO
DIED ENTITLED TO COMPENSATION

Source: 58 FR 61383, Deo, 3, 1991, unless
otherwise noted. i

§$4.350 Authority and scope.

{a) The rules and procedures set forth
in §$4.350 through 4.357 apply only to
the determination through Intestate
succession of the heirs of persons who
died entitled to receive ¢compensation
under the White Earth Reservation
Land Settlement Act of 1985, Public
Law 85-264 (100 Stat. 61), amended by
Public Law 100-153 (101 Stat. 886) and
Public Law 100-212 (101 Btat. 1433),

{b) Whenever requested to do so by
the Project Director, an administrative
judge shall determine such heirs by ap-
plyling inheritance laws in accordance
with the White Earth Reservation Set-
tlement Act of 1505 as amended, not-
withstanding the decedernt may have
died testate. |

(c) As used herein, the following
grma shall have the following mean-

ga: .

(1) The term Act means the White
Barth Reservation | Land Settlement
Act of 1985 as amended,

| 105

§4.351

{2) The term Board means the Board
of Indian Appeala in the Office of Hear-
ings and Appeals, Office of the Sec-
retary.

(3) The term Profect Direcior means
the Superintendent of the Minnescta
Agency, Bureau of Indian Affairs, or
other Bureau of Indian Affaira official
with delegated anthority from the Min-
neapolls Area Director to serve as the
federal officer in charge of the White
Earth Reservation Land Settlement
Project.

(4) The term party (parties) in interest
means the Project Director and any
presumptive or actual heirs of the de-
cedent, or of any issue of any subse-
quently deceased presumptive or ac-
tual heir of the decedent.

{5) The term compensation means a
monetary sum, as determined by the
Project Director, pursuant to sectlon
8(c) of the Act.

{(6) The term adminsirative judge
means an adminiatrative judge or an
administrative law judge, attorney-ad-
visor, or other appropriate official of
the Office of Hearings and Appeals to
whom the Director of the Office of
Hearings and Appeals has redelegated
his authority, as designes of the Sec-
retary, for making heirship determina-
tions as provided for in these regula-
tions,

{7) The term appeliant means a party
aggrieved by a final order or final order
upon reconsideration issued by an ad-
ministrative judge who files an appeal
with the Board.

[58 FR 61383, Deo. 3, 1091: 56 FR 65782, Deo. 18,
1991, as amended at 84 FR 13383, Mar. 18, 1999]

§4351 Commencement of the deter-
mination process.

(a) Unless an heirship determination
which s recognized by the Act already
exists, the Project Director shall com-
mence the determination of the heirs
of those persona who died entitled to
receive compensation by filing with
the administrative judge all data, iden-
tifying the purpose for which they are
being submitted, shown in the records
relative to the family of the decedent.

(b) The data shall include but are not
limited to:




