April 2, 2025
COUNTY OF SAN DIEGO, BORREGO SPRINGS COMMUNITY SPONSOR GROUP
***MEETING AGENDA***

Wednesday, April 2, 2025, 4:30 p.m.
In-person at the Borrego Library, 2850 Country Club Rd, Borrego Springs & also via Zoom
Topic: Borrego Springs Community Sponsor Group
Join Zoom Meeting Hot link is:
https://us02web.zoom.us/j/86972938921?pwd=SxDi2fIx15ez5CU7InAc30Yc91za0G.1
Please note that you might need the passcode (949141) to enter the meeting. No Waiting Room.
THE PUBLIC IS ALWAYS WELCOME TO OUR MEETINGS
WE REPRESENT YOU WHEN ADVISING THE COUNTY OF SAN DIEGO ON LAND USE ISSUES
Please note that discussion items might be arranged according to interest for public discussion and might not exactly
follow the agenda as given below.

A. CALLTO ORDER/ROLL CALL
B. APPROVAL OF MINUTES FOR THE MEETING of March 5, 2025 (Attached)
C. PUBLIC COMMUNICATION (will be limited to 3 min): Opportunity for members of the public to speak to the Group
on any subject matter within the Group’s authority that is not on the posted agenda.
D. ACTION ITEMS:
1. Review and comment on the San Diego County Draft EIR for Socially Equitable Cannabis. Jim Dax via zoom
link. (link to the program is: https://engage.sandiegocounty.gov/cannabis-program-eir)
E. NON-ACTION ITEMS:
1. Report from Borrego Water District on new program (via smart meters) to document residential water use.
2. Report from Marsha Boring, Infrastructure Committee on recommendation for Traffic Improvements.
F: GROUP BUSINESS:
1. Search for candidates for vacant seat #5.
2. Summer vacation schedule.
3. Subcommittee Reports: None
4. Meeting Updates: None
5. Correspondence received: 1) Letter from Chatten-Brown Law Group concerning Rams Hill Development
G. ADJOURNMENT
The next regular meeting is scheduled for May 7, 2025.
The Chair has appointed the following BSCSG Members to serve as points of contact for the following areas:
a) Road Maintenance, Bill Haneline
b) Dark Sky Ordinance and issues, Rebecca Falk
¢) Association of Planning Groups, Jim Dax
d) Landscaping at the La Casa Solar Panel Field, Bill Haneline

Emails sent to the Chair at petersonenv@hotmail.com will be forwarded to the appropriate person.

Potential topics for the May 7, 2025 SG meeting include: 1) Report from SDG&E regarding the status of the Borrego
Springs Microgrid: 2) New County Policy on Safe Camping Ordinance.

To sign up for County of San Diego email or text notices about various programs and topics that you can choose, visit:
https://public.govdelivery.com/accounts/CASAND/subscriber/new?preferences=true#ftabl or search for the program at
the county you want to find and scroll down to their email sign up link.

If this Agenda is revised, a revised copy will be posted 72 or more hours prior to the meeting. The final Agenda may
include additional Administrative or Non-Action items. For further information and to be added to the Sponsor Group
email list to receive agendas and agenda packets, contact the Chair at petersonenv@hotmail.com . Address U.S. mail to:
Community Sponsor Group, P.O. Box 1371, Borrego Springs, CA 92004-1371. For agendas, minutes and Community Plan,
visit: https://www.sandiegocounty.gov/content/sdc/pds/gpupdate/comm/borrego.html .
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Public Disclosure We strive to protect personally identifiable information by collecting only information necessary to
deliver our services. All information that may be collected becomes a public record that may be subject to inspection
and copying by the public, unless an exemption in law exists. In the event of a conflict between this Privacy Notice and
any County ordinance or other law governing the County's disclosure of records, the County ordinance or other
applicable law will control.

Access and Correction of Personal Information You can review any personal information collected about you. You may
recommend changes to your personal information you believe is in error by submitting a written request that credibly
shows the error. If you believe that your personal information is being used for a purpose other than what was intended
when submitted, you may contact us. In all cases, we will take reasonable steps to verify your identity before granting
access or making corrections.

Borrego Springs Community Sponsor Group Members:
Chairperson: John Peterson; Vice-Chairperson: Jim Dax; Secretary: Nancy McRae
Members: Bill Berkley, Bruce Durbin, Bill Haneline, Rebecca Falk,

Anne O’Connor, Seat #5 vacate.

Standing Committees (with both Sponsor Group members and members of the public):
None
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March 5, 2025
COUNTY OF SAN DIEGO, BORREGO SPRINGS COMMUNITY SPONSOR GROUP
*¥** Draft Minutes***
THE PUBLIC IS ALWAYS WELCOME TO OUR MEETINGS
WE REPRESENT YOU WHEN ADVISING THE COUNTY OF SAN DIEGO ON LAND USE ISSUES

A. CALLTO ORDER/ROLL CALL
John Peterson, Chair Present
Jim Dax, Vice-Chair Present

Bill Berkley Present
Bruce Durbin Present
Bill Haneline Present
Rebecca Falk Present
Nancy McRae Present
Seat #7 - Vacant To be filled by Anne O’Connor during “Action Items” part of this meeting

Seat #5 - Vacant

B. APPROVAL OF MINUTES FOR THE MEETING of January 8, 2025

Motion Rebecca Falk
Second Bill Berkley
Approved Approve - 6 votes; Abstain - Bill Haneline; 2 seats vacant/non-voting

C. PUBLIC COMMUNICATION (will be limited to 3 min): Opportunity for members of the public to speak to the Group
on any subject matter within the Group’s authority that is not on the posted agenda.

Rebecca Falk - wants to make public aware of survey on County website: https://engage.sandiegocounty.gov/ to
communicate with County on things they want public comment on. Survey is quick to take and only open until 3/10/25.

Becky Rapp - Spoke about draft EIR for cannabis extension into back country. County held 3 forums on Zoom, 2 in
person. Draft available for review and comment until 3/31. Areas of concern: 1) County put together a committee of
residents to discuss expansion of marijuana industry into backcountry. Each supervisor is allowed to appoint one person,
but they don’t have to be from the backcountry. Rapp feels this is a disservice to people living in the backcountry and
that committee members should be from backcountry. 2) Draft suggests to expand from 5 to 20 pot shops, allows indoor
and outdoor cultivation, there no explanation of how that will affect residents regarding odor. Cited example of
Carpinteria becoming the poster child for what NOT to do for bringing marijuana to the back country. Recently Santa
Barbara County Board of Supervisors voted 5 -0 to recommend that all indoor growers install state-of-the-art clean air
technology after receiving over 4,000 odor complaints. Residents need to be aware of problem and it needs to be
included in the draft. She will send email to John who will send to community.

Elizabeth Rodriguez - Q: is BS on the map to have pot growers? Rapp - A: No locations have been slated yet. She
is recommending that individual EIRs be required based on what land is being utilized since there is so much diversity in
types of backcountry land.

Anne O’Connor- Q: What is Rapp’s position with County? Rapp - A: Not with County, a Resident of SD County.
Advocate for drug prevention, especially with youth, and clean air.

D. ACTION ITEMS:
1. Appointment of Anne O’Connor to vacant seat #7. John Peterson stated that Anne completed training, so she
was welcomed by all members to join us at the table. Seat #7 is now filled.
2. Interview of Potential Candidates for Sponsor Group vacate seat #5. (Took place after Non-Action Items in
Group Business)

E. NON-ACTION ITEMS:

BSCSP Agenda 3-5-25



1. Presentation via Zoom from Stephanie Neal County, Project Manager, Multiple Species Conservation Program
(MSCP) for North San Diego County which includes northwest portion of unincorporated areas, Ramona and
Julian. Received funding this year to do analysis of plan for east county, which includes Borrego Springs.
Michael Blackmun: Planner in Sustainability Division, leading County’s East County plan analysis. Presented

power point:

Slide 2 and Commentary: Multiple Species Conservation Program (MSCP)

o MSCP Background -

o Program Benefits

o Federal & State Regulations

¢ East County Plan

o Status Update & Approach Analysis

County balances protection of species and habitat with recreation and development. Purpose of MSCP is
to streamline development process. Rather than negotiating with federal and state agencies on a case by case
basis, MSCP allows applicant to receive approval directly from county. Endangered Species Act, administered by

Federal and California Fish and Wildlife agencies. It’s purpose is to conserve plant and animal species at risk of

extinction, threatened or expected to become threatened. Developers cannot “take” habitat.

Slide 3 & 4 and Commentary:

¢ Long-term, regional habitat conservation program

» Balance protection of biological resources with development and infrastructure

¢ Streamlines development process

There are 3 MSCP areas in County: North, South, East. Of the 2.9M acres in County, 2.2M acres is
unincorporated; 65% is tribal, military, state and federally owned lands, so the county has land use jurisdiction
over about 35% of unincorporated land = 772,239 acres. Draft East County Plan Area encompasses 1.2M acres of
which 20% is within County jurisdiction.

Slide 5 - Anticipated Benefits

Community: Simplifies compliance with federal and state laws on endangered species, local level decision

making, preserves a balance of scenic landscapes, natural features and the built environment.

Economic: Reduces project processing costs and approval timelines; provides fair compensation to willing

landowners for permanent protection of resources on their land.

Environmental: Protects large blocks of species habitat and wildlife corridors, comprehensive and consistent

long-term management and monitoring

Slide 6 & 7 - Fed and State Endangered Species Act

Purpose: Conserve and protect plant and animal species at risk of extinction and the ecosystems upon which

they depend. Includes species already listed as treated or endangered, and those in decline that might become

listed in the future.

“Take”: Under the laws, cannot “take” listed species or remove habitat of a listed species. “Take” means to harm,

harass, or kill a species and includes removing habitat. Compliance: Development projects or other activities

must obtain an Incidental Take Permit (ITP) to move forward when impacting listed species and habitat. ITP
process can be very lengthy and expensive. Requires a Habitat Conservation Plan (HCP) and a Natural Community

Conservation Plan (NCCP). Fed and State Fish and Wildlife agencies issue ITP. Does not replace CEQA

requirements.

Slide 8 - East County Plan Approach

Funding allocated in 24/25 to begin MSCP process. Review benefit of regional conservation plan based on

community needs, 2) evaluate draft species list, preserve design and other work performed to date (existing

conditions assessment), 3) identify, assess and present analysis, 4) present report and recommending strategies
to proceed at BOS hearing.

Slide 9 - Contact Info:

Michael Blackmun, 858.505.6677, mscp@sdcounty.ca.gov; project website is www.sandiegocounty.gov/pds/

mscp/ec

Q&A

Jim Dax - Timeline? A: Must bring on consultant by end of year to retain funding.

Bruce Durbin - Ensure corridors and habitats will remain open and healthy but theres a battle in the backcountry

towns between housing supply and short term rentals. If the county is not going to allow for more housing,
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workforce housing in unavailable in Julian. Will the plan further constrict housing? A: Intent of MCSP is to make
development process happen more quickly. MCSP pre-negotiates everything, puts into a plan and developer
follows requirements, permits are issued. Intent is not to restrict housing.

Rebecca Falk - Once county has ITP, can board issue exceptions? A: There is flexibility, if there is an avoidance
measure, you can make argument to BOS and they will make exceptions. Q: When east county MSCP happened a
decade ago, the line was east of Borrego Valley road - are you starting from scratch or is old info and discussion
being considered? A: In 2006 independent science advisors helped develop draft lists, they will go back and
review those, not starting from scratch, nothing is set in stone. Meant to align with general plan.

MP (member of the public): Is ABDSP a stakeholder in this? Will they have a seat at the table? A: Typically plans
only regulate private land, but doesn’t mean that lands owned publicly can’t participate. East County plan had a
steering committee, and will probably continue that.

MP: Will this affect Rams Hill development? Will this program be working with that? A: Because it’s already being
processed, Rams Hill is working directly with agencies.

Bruce Durbin - Tribal lands not part of plan, but tribes are doing conservation plans also

Bill Haneline - Is there a list of covered species online? A: Yes, draft list online, will circulate link.

MP (Bri Fordem, ABF) - How is MSCP connected to community plans if at all? Community Plan requires a buffer
between development and state park A: Aligns with community plan, intent is not change the rules or
development patterns, density, etc. - just to streamline process. Q: Is there a refresh cycle once the plan is
completed? A: Submit annual reports to state and fed gov, updates on covered species, adaptive management
component allows amendments and changes to adapt to needs. Stephanie Neal will reach out to Bri Fordham to
begin coordinate dialog.

John Peterson: Requested digital copy of presentation to distribute to the community; Blackmun agreed to email
to him.

2. Report from Bri Fordem regarding report from the Stewardship Committee.

Want to present deliverables, sent John Peterson 2 items: FAQ brochure (not for feedback), but brochure
will be mailed before the end of March to every customer in the water district and posted on the Stewardship
website. It covers status of water in the valley. White paper has been viewed by the water district and water
master board, input already incorporated, final review by water district and then opening up to the public for
questions and feedback; doc is to be used by decision makers, Sponsor Group, community, wants it to be a
resource tool, compilation of all info/meetings/etc. Not looking for a red-lining, but rather look at content - is it a
helpful resource tool? 66 pages, but want it to be searchable.

Falk - Q: How much time until its finalized? A: Would like to post final doc by end of March. Wants
feedback by end of next two weeks. Q: Falk wishes there was more time. A: Extreme circumstances - the grant
manager left the project, the main author fell ill and couldn’t work until turn of year. End of grant is March 30
and have to have this done by then.

Peterson: Requested digital copy of draft white paper and associated documents to distribute to the
community; Fordem agreed to email to him.

3. Report from the Revitalization Committee meeting with Sup Jim Desmond. Jim Dax reporting.

Meeting on 1/23, well attended, All four areas were present Betsy Knack - Econ develop, Bruce Kelly -
Healthcare, Tammy Baker - Environmental, Marsha Boring - infrastructure, new curbs on Palm Canyon.
Encourages people to go to quarterly meetings.

F: GROUP BUSINESS:

1. Interview of Karen Williams (in person) and Shrinda Gamache (Dr. G, via Zoom) candidates for vacant seat #5.
Both candidates had been given the same 5 questions. 1) connection to Borrego? 2) education and background
valuable to position? 3) Why the interest in serving? 4) Can you give 8 hours/mo? 5) How do you handle conflict?

Dr. G, Shrinda Gamache: 1) she’s invested in BS, born in SD, when she came back to live, this is where she wanted to

be, city girl but this is the place that changed that vision for her 2) When she was a journalist she covered a

community newspaper in NJ, went to council meetings, wrote from the perspective of the community or sometimes

the council, analyze and solve problems, clinical settings, must work as a team, must communicate effectively to
colleagues and patients, understand who your audience is and speak from that jargon, works in sales, helps
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business owners streamline their businesses to succeed, looks at financial statements, interpersonal skills,
negotiations, close the deal so all parties benefit 3) | can contribute my expertise, | want to expand my network,
make positive impact, influence decisions, develop new skills, gain new insights and be in the know, beyond just
living in the community, sees the importance of being a part of something like this. 4) Yes, 5) doesn’t expect
everyone to agree, every opinion is valuable, always leave room to agree to disagree, compromise, wants to de-
stigmatize conflict - its good to have conflict, it allows you to engage.

Haneline - Q: What is your doctor title based on? A: Doctor of eastern medicine, herbal, acupuncture

Dax - Q: how long in BS? A: 2020 bought land in BS, moved down to valley in 2022

Falk - Q: is this the first SG meeting you’ve attended? A: Yes, has a better understanding of the SG now. Q: After
sitting through this meeting, does it feel comfortable for you? A: I'm going to be observing and absorbing because
its all new for her, but its so interesting. Wow | want to be a part of this. Sees herself doing this for 10 years.
McRae - Q: What other groups in town have you become involved in? A: CRC - when there’s a power shut off,
provide resources and comfort, supplies to get community through difficult period of time, also just became
community notary, has plans to do community acupuncture pop-ups

Falk- Q: Do you live in a house here? A: She and husband are building a tiny home here. She got all the permits from
the County herself.

Karen Williams: 1) Moved to SD when she was a year old, the family came out here to BS every summer, got
married and had kids and had trailer across from Iron Door bar, loved the peace and quiet, sold house in SD 2 years
ago, and brought property here to build, currently renting in Ocotillo Wells (OW). 2) Teacher in La Mesa, now a tax
accountant, research, try to find new answers for old problems, grant writing, 3) Yes. Type A personality, easy to
devote the time. 4) In order to make a full, informed decision, listen to every opinion, that also validates their
opinion. O’Connor - Q: How did you learn about opening? A: Read in Borrego Sun. Wants to get more integrated
into community. Goes to CRC. Did lots of fundraising for the school she taught at.

Dax - Q: Will you stay in OW or move here?. A: Can’t put a shipping container in BS. Waiting to build.

Falk - Q: You moved here 2/11/23. This is first meeting? A: No came to last one. Q: Concerned about principal areas
of interest written on application. This group will not give you a platform for homelessness. A: Also interested in
being an intern for Desmond or DeMaio. Frustrating to deal with building department. She has to build a triplex on
the lot she bought.

Haneline: Your frustrations can’t be the platform. When development projects come through, we have influence,
but no power. A: No intention of using SG to be her platform. She is a law-follower.

Falk: Everything we deal with is BS, not OW. Helps to know people in Borrego. A: I've been here for 2 years, has
been going to CRC, goes to yoga, events at library.

Berkley: Renting in OW, own in BS, - all you have to do is own property.

Durbin: From a value standpoint, people in BS have different view of outdoor recreation than OW. A: | am part of
the community. | live here and own property. But it’s ignorant to say that everyone in OW has a different view of
outdoor recreation.

END OF INTERVIEWS - SPONSOR GROUP COMMENTS BELOW

Dax - do we need to approve either candidate? Falk agrees. Doesn’t know enough about either candidate. Would
like to see them come to some more meetings. Dax: He attended meetings for over 1 1/2 years before he was
voted on. Haneline feels the same way.

Motion: Made by Falk - Decline both candidates at this time and invite them to attend future meetings to enable
them to learn more about our work.

Second: Haneline

Approved: Unanimous (8 votes, 1 seat vacant)

2. Subcommittee Reports: None

4. Meeting Updates: None

5. Correspondence received: SDGE regarding microgrid. The generators have been installed and in final stage of
commissioning. Once accepted, next phase will be to test battery. Operational in Q2 2025.

G. ADJOURNMENT
Motion - Dax,
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Second - Berkley
Approved - Unanimous. Meeting adjourned at 6:39

The next regular meeting is scheduled for April 2, 2025.
The Chair has appointed the following BSCSG Members to serve as points of contact for the following areas:
a) Road Maintenance, Bill Haneline
b) Dark Sky Ordinance and issues, Rebecca Falk
c) Association of Planning Groups, Jim Dax
d) Landscaping at the La Casa Solar Panel Field, Bill Haneline
Emails sent to the Chair at petersonenv@hotmail.com will be forwarded to the appropriate person.

Potential topics for the April 2 SG meeting are: 1) Update from SDG&E on improvements to the microgrid.
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Chatten-Brown Law Group, APC

' ' Isabella Coye | Associate
Q/, C H ATT E N = B R OW N 325 W. Washington Street, Suite 2193
LAW GROUP San Diego, CA 92103

igc@chattenbrownlawgroup.com

March 13, 2025
Via email to Daniella. Hofreiter(@sdcounty.ca.gov

County of San Diego

Department of Development Services
Daniella Hofreiter, Project Manager
1600 Pacific Highway

Fourth Floor, Room 402

San Diego, California 92101

Re:  Sierra Club’s Comments on the Proposed Rams’ Hill Specific Plan
Amendment

Dear Ms. Hofreiter:

On behalf of the Sierra Club San Diego Chapter (“Sierra Club”), we provide the below
comments on the proposed Rams’ Hill Specific Plan Amendment (“Project”), which requests
that the County of San Diego (“County”) vacate 1,600 acres of dedicated permanent open space
easements. Even worse, the Applicant T2 Borrego LLC (“Applicant”) is requesting to defer
identification of any replacement easement lands, and instead utilize what it refers to as a
“floating easement,” in violation of State environmental laws and the County’s own policies.

The 1982 Open Space Easement mandates that it be a “perpetual easement for open space
purposes...and no building, structure or other thing whatsoever shall be constructed,” and that
“the terms, covenants and conditions set forth herein may be specifically enforced or enjoined by
proceedings in the Superior Court of the State of California.” (Exhibit A, emphasis added.)

Our office reviewed the County’s October 28, 2024 scoping letter to the Applicant and project-
related documents and correspondence, including a legal memorandum from the Applicant’s
counsel to County staff with the claimed legal basis for its proposed “floating” easement. The
Applicant’s request to vacate the existing open space easement relies on inapplicable provisions
in the Streets and Highways Code and fails to demonstrate the legality of the requested easement
vacation. The Sierra Club is further troubled by the lack of available groundwater and the
Project’s impacts to compliance with an outstanding court order regarding groundwater use in
Anza Borrego. Finally, the Applicant’s planned reliance on an Environmental Impact Report
(“EIR”) prepared nearly five decades ago would be a violation of the California Environmental
Quality Act (“CEQA”), as detailed infra in Part IV.
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Sierra Club urges the County to not spend additional time and resources to process a project that
violates an outstanding, enforceable, and perpetual Open Space Easement and to reject the
development agreement proposed by the Applicant.

I Background

The Rams Hill Specific Plan was first adopted in 1980 and provided for a golf course,
wastewater treatment plant, recreation facility, 350-room resort, and 780 single family residential
units. (Draft Rams Hill Specific Plan (Feb. 20, 2024), p. 7.) The 1980 Specific Plan designated
1,600 acres of open space in the southern and eastern portions of the project site. (/d. at 38.)

(1980 Specific Plan, Exhibit C-9.)

The Specific Plan was amended in 1986 to additionally allow a second 18-hole golf course. (/d.
at 7.) To date, “[t]here have been 14 final maps recorded in Rams Hill which have resulted in
669 existing residential lots. There are 264 homes on those lots leaving 405 recorded residential
lots within Rams Hill.” (/d. at 8.) The proposed Project would reconfigure the location, layout,
and size of the recreational and commercial uses on site, and would add 901 new recorded
residential lots. (/bid.)

I1. The Floating Easement Violates the Project’s Conditions of Approval
CEQA requires that mitigation measures be concrete and “fully enforceable through permit

conditions, agreements, or other measures.” (Pub. Resources Code § 21081.6(b); Lincoln Place
Tenants Ass’'nv. City of Los Angeles (2007) 155 Cal. App. 4th 425, 445.) “The purpose of these
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requirements is to ensure that feasible mitigation measures will actually be implemented as a
condition of development, and not merely adopted and then neglected or disregarded.”
(Federation of Hillside & Canyon v. City of Los Angeles (2000) 83 Cal.App.4th 1252, 1261;
Anderson First Coalition v. City of Anderson (2005) 130 Cal.App.4th 1173, 1186-87.)

Once incorporated, mitigation measures cannot be defeated by ignoring them or by “attempting
to render them meaningless by moving ahead with the project in spite of them.” (Sierra Club v.
County of San Diego (2014) 231 Cal.App.4th 1152, 1167 (internal citations omitted) (citing
Lincoln Place Tenants Assoc. v. City of Los Angeles (2005) 130 Cal.App.4th 1491, 1508.)
Mitigation measures provided for within an EIR must be implemented in full. “[U]ntil mitigation
measures have been completed the lead agency remains responsible for ensuring that
implementation of mitigation measures occurs in accordance with the program.” (Cal. Code
Regs., tit. 14, § 15097, subd. (a)(1).)

The perpetual Open Space is a required condition of approval of the initial Ram’s Hill project,
pursuant to the 1980 Rams Hill Specific Plan EIR:

The Specific Plan shall include the following . . . General conformity with the
development concept design . . . providing that . . . (b) Open Space Area is that
area consisting of approximately 1,600 acres which is adjacent to and easterly of
the development area upon which no development, construction, or modification of
the existing landscape shall occur except as necessary to allow adequate provision
of public facility and utility easements, and (c) 4s a condition of approval of this
General Plan Amendment an Open Space Easement shall be offered to the County
for the entire area known as the Open Space Area.

(Specific Plan, pp. 30-31, emphasis added.)

Pursuant to the condition of approval, the recipient of approval granted the County a “perpetual
easement for open space purposes over, upon, across and under the Subject Land . . . [upon
which] no building, structure or other thing whatsoever shall be constructed” except for as
necessary for limited public services. (Exhibit A, emphasis added.) The purpose of this
easement was to comply with the condition of approval, preserve the entire open space area as
permanent mitigation, and preclude any modification of the land not necessary for public facility
and utility easements.

Furthermore, the Rams Hill 1986 Specific Plan EIR explicitly required via Mitigation Measure
1-A the preservation of the open space that the Applicant now seeks to develop (“the Open Space
Easement”):
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[Tlhe applicant shall grant to the County of San Diego, open space
easements...These easements shall be shown on the amended specific plan map.
The easements are intended to protect biological resources in the northern and
southwestern portions of the specific plan area. These easements preclude grading,
placement of structures, or any other thing, or vegetation addition or removal within
the easement...

(1986 EIR, Enclosure A-3.)

The County must comply with the mitigation measures that were required for development of the
Rams’ Hill project, including the condition of approval requiring the grant of a perpetual open
space easement. The County must implement promised mitigation measures; where it fails to do
s0, the public may enforce the mitigation measure under CEQA. (Sierra Club v. County of San
Diego (2014) 231 Cal.App.4th 1152, 1166.)

III.  The Floating Easement Violates State Law

A. The Specific Location and Size of the Present Open Space Easement Make It
Biologically Significant

The Applicant’s attorney submitted a legal memorandum to the County providing the
Applicant’s asserted basis for revocation of the Open Space Easement and replacement with an
undetermined “floating easement.” The Applicant’s memorandum asserts that “the specific
location of the 1,600 acres of open space was less of a concern than the total amount of open
space.” (Exhibit B.) This is patently untrue.

First, County Planning and Development Services (“PDS”) Staff have already emphasized to the
Applicant that “specific identification of the exact location of replacement open space easements
‘is important as decisionmakers for the project will need a compelling reason to approve or
recommend approval.”” (/d. at 2.) PDS Staff further noted:

It is currently unknown where the applicant proposes to record replacement
easements so it is therefore not possible for PDS to determine if the proposed
replacement easements would be similar to, and acceptable replacements for, the
vacated easement. As previously advised, the applicant will first need to consider
parcels of land that are in-holdings of land within Anza-Borrego Desert State Park,
or other parcels of land that are directly adjacent to Anza-Borrego Desert State
Park, before staff will consider the review of other parcels as possible replacement
easements. With the submission of an application for a Development Agreement the
applicant will need to provide information on potential parcels of land that are in-
holdings of land within Anza-Borrego Desert State Park, or other parcels of land



Hofreiter
March 13, 2025
Page 5

that are directly adjacent to Anza-Borrego Desert State Park, where they are
willing to record replacement easements.

(PDS Project Issue Checklist, Last Updated Sept. 10, 2024, emphasis added.)

As discussed in more detail in Section III(B), infra, easements executed for planned
developments should not be vacated. For the County to make an informed decision and satisfy
the required findings before approving a vacation, the County must evaluate specific locations
for proposed replacement lands to determine they are “lands of the same or better biological
value.” The Applicant’s “floating easement” concept simply cannot satisfy this requirement
under state law or the County’s own policies, as it does not provide any specific locations.

In fact, the Rams Hill 1980 EIR specifically found that the location of the current Open Space
Easement holds immense biological value because it serves as a transition area to the Anza-
Borrego State Park:

The entire eastern portion of the site, including 1,562 acres of the total 2,162 acre
plan, would be left primarily in its natural state, continuing to provide a somewhat
undisturbed habitat for indigenous species and remaining as a natural extension of
the ecosystem of the adjacent Anza-Borrego Desert State Park.

(1980 EIR, p. 75.)

The 1980 EIR therefore required that around “70 percent of the 2,158 acres included in this
Specific Plan are to be retained as permanent natural open space, in conformance with Exhibit C-
9.” (1980 EIR, p. 17.) Furthermore, it specified that this open space “includes the entire eastern
one half of the property” and that “General Plan Amendment 76-02, by which the Specific
Planning Area designation was adopted, required that this 1,562 acres be preserved as open
space.” (Id. at p. 22, emphasis added.) The EIR established, “All of the area required to be
retained as permanent natural open space would be retained in that category.” (Id. at p. 36.)

Thus, the size and location of the current Open Space Easement is necessary for its original
purpose: to mitigate the Rams Hill project’s biological impacts.

Furthermore, the 1986 EIR found that “two areas containing major undisturbed wildlife habitats
and vegetation communities could be affected” by the Rams Hill development. (1986 EIR,
Enclosure A-2.) Because the “majority of wildlife species identified” described as “important
biological resources” were found in these areas, the EIR mandated that “major portions of these
resources will now be required to be preserved in dedicated open space.” (/bid.)
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Additionally, there are 84 distinct cultural resources—43 archeological sites and 41 isolated
finds—contained in the Project area. (Rams Hill Cultural Resources Inventory and Assessment
(Jan. 2024) at ES-1, hereafter “Cultural Resources Assessment.”) Only seven of these resources
were previously identified in 1979. (1979 EIR, p. 78.) It is now known that 50 distinct cultural
resources in the Project area are prehistoric and 33 are historic. (Cultural Resources Assessment,
p.- 27.) Regarding the previously identified five sites, which are located in the Open Space
Easement, the 1979 EIR states, “All of these sites are in the area to be left in open space. It is
recommended that indirect impacts would be kept to a minimum through limiting off-road
vehicle access to the property.” (/d. at 81.)

Indeed, in 2020, County staff conducted a cultural resources review for the Project and
concluded that the existing Open Space Easement was placed to preserve the identified cultural
resources on the site, concluding that “/¢/his easement must remain in place for any proposed
amendment. No other conditions were applied to the previous permits; as such, no additional
conditions will be required for this amendment.” (Bridget Lawrence, Staff Archaeologist,
Scoping Insert for Cultural and Paleontological Resources (Nov. 13, 2020), emphasis added.)

Yet, as proposed, only “15 of the 43 archaeological sites within the Rams Hills Specific Plan
Area will be avoided through project design. The remaining 28 sites are within the development
footprint and would be subject to direct impacts from project implementation.” (/d. at 77,
emphasis added.) It would be in clear contradiction to the condition of approval to allow for
development within the Open Space Easement, particularly where there will be direct impacts to
archeological resources.

The Applicant seeks to develop in the existing open space, in direct contravention of the EIR’s
mitigation measures and Conditions of Approval, despite the fact that it is biologically valuable
and contains archeological resources, and “replace” the easement with fragmented and dispersed
easements in a yet-to-be-disclosed location.

The Applicant claims that because the Specific Plan identified “the potential for development in
the open space easement if necessary to avoid resources in other areas of the Specific Plan,” the
value of the easement is not tied to a specific location, but to its total size. (Exhibit B, p. 5.)
This is a mischaracterization of the 1980 Specific Plan, which provides that “[t]his open space
[is] to be maintained under developer ownership until total project is submitted to allow for a
potential shift of development from southwest portion of concept plan site to other adjoining
areas within that open space, if future environmental analysis of subsequent development plans
indicates that such action is necessary to preserve archaeological or biological resources of the
southwest portion.” (Res. No. 31, May 7, 1980, emphasis added.) This language temporarily
allowed the open space area to be shifted within the larger Project site, not off-site entirely, and
only if necessary to preserve resources on-site.
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Moreover, the Applicant is not suggesting that the easement be moved to “avoid resources.”
Rather, the Applicant is suggesting the easement be fragmented and moved to develop on the
present easement. This is directly contrary to the EIR’s mitigation requirements to avoid on-site
resources.

B. The Applicant Relies on Inapplicable Code Sections to Urge the Vacation of
the Easement

In defense of its position that the Open Space Easement can and should be vacated, the Applicant
cites only to sections of the Streets and Highways Code that do not reference open-space
easements and instead apply to easements for roads and public services. The County asserts that
Streets and Highways Code applies because it “provides the procedure for vacating public
services easements which by definition include open space easements.” (S.D. County Board
Policy I-103.) We could find no support for the strained interpretation that open space easements
should “by definition” be categorized as public service easements and subject to the Streets and
Highways Code, rather than open space easements subject to the relevant provisions of the
Government Code. In fact, the County’s own forms reflect a distinction between public service
easements and open-space easements. The title of Form PDS-230 states: “Notice of Proposed
Opening or Vacation of a Street, Highway, Public Service Easement, or Open Space Easement.”
The Applicant is requesting vacation of an open-space easement, not a public service easement.
It is labeled as such in the Rams Hill Specific Plan, the supporting Environmental Impact Report,
and the easement itself. Beyond one sentence in the County’s Board Policy I-103, there is no
support for the interpretation that open space easements are “by definition” a public service
easement or that they would be better categorized as such.

At the outset, California Civil Code Section 815 provides governance on conservation
easements, which it defines to include “any limitation ... in the form of an easement, restriction,
covenant, or condition, which is or has been executed by or on behalf of the owner of the land
subject to such easement and is binding upon successive owners of such land, and the purpose of
which is to retain land predominantly in its natural, scenic, historical, agricultural, forested, or
open - space condition.” (Cal. Civ. Code § 815.1.) Pursuant to Civil Code section 816, the Court
shall liberally construe the chapter governing conservation easements.

The California Civil Code Section provides that a conservation easement “shall be perpetual in
duration.” (Cal. Civ. Code § 815.2.) The County’s Policy I-103 cannot override this State
mandate, and the Applicant has not pointed to any authority beyond Policy I-103 to support its
premise.

1 https://www.sandiegocounty.gov/content/dam/sdc/pds/zoning/formfields/PDS-PLN-230.pdf
(emphasis added).



https://www.sandiegocounty.gov/content/dam/sdc/pds/zoning/formfields/PDS-PLN-230.pdf

Hofreiter
March 13, 2025
Page 8

Board Policy I-103 relies on inapplicable findings related to streets and highways. In contrast,
Government Code Section 51093, part of the Open Space Easement Act of 1974, expressly
references open-space easements and provides specific requirements before any termination of
an Open-Space easement can be approved:

The landowner may petition the governing body of the county or city for
abandonment of any open-space easement . . . The governing body may approve
the abandonment of an open-space easement only if, by resolution, it finds: (1)
That no public purpose described in Section 51084 will be served by keeping
the land as open space; and (2) That the abandonment is not inconsistent with
the purposes of this chapter; and (3) That the abandonment is consistent with
the local general plan; and (4) That the abandonment is necessary to avoid a
substantial financial hardship to the landowner due to involuntary factors
unique to him.

(Gov. Code § 51093, subd. (a), emphasis added.)

Even if vacation of the easement were financially necessary due to unique involuntary factors
(which has not been demonstrated)? and were consistent with the local general plan (which it is
not), a landowner must also show that keeping the land as open space serves none of the public
purposes described in Section 51084:

(1) That the land ... if retained in its natural state has either scenic value to the
public, or is valuable as a watershed or as a wildlife preserve, and the instrument
contains appropriate covenants to that end.

(2) It is in the public interest that the land be retained as open space because such
land either will add to the amenities of living in neighboring urbanized areas or
will help preserve the rural character of the area in which the land is located.

(3) The land lies in an area that in the public interest should remain rural in
character and the retention of the land as open space will preserve the rural
character of the area.

(4) It is in the public interest that the land remain in its natural state, including the
trees and other natural growth, as a means of preventing floods or because of
its value as watershed.

2 In fact, the Applicant has not demonstrated that there is even a financial need for the Project.
Only 264 residences have been constructed to date on the Ram’s Hill site since its approval.
Thus, over more than four decades, homes have been constructed on only 39% of the total
recorded lots and only 17% of all entitled lots. Thus, the construction of 1,000 additional
residences in the area is not “financially necessary.”
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(5) The land lies within an established scenic highway corridor.

(6) The land is valuable to the public as a wildlife preserve or sanctuary and the
instrument contains appropriate covenants to that end.

(7) The public interest will otherwise be served in a manner recited in the resolution

and consistent with the purposes of this subdivision and Section 8 of Article
XIII of the Constitution of the State of California.

(Gov. Code § 51084, subd. (b).)

The location of the Rams Hill open space easement is valuable because it “preserve[s] the terrain
and present[s] a transition of uses from the natural park to the developed valley.” (Specific Plan,

p. 24.) Borrego Springs, the unincorporated community in which Rams Hill is located, is
entirely surrounded by the Anza-Borrego Desert State Park.’
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3 https://www.parks.ca.gov/pages/638/files/abdsp_Park Map201704.pdf.
4 https://www.parks.ca.gov/pages/638/files/abdsp Park Map201704.pdf.
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No other town in the State is completely surrounded by state parkland.> Preserving transitionary
lands between Borrego Springs and the Anza-Borrego Desert State Park serves the purpose of
preserving the area’s rural character and scenic value. Therefore, the open space easement
fulfills the purposes described in section 51084(b)(1), (b)(2), and (b)(3), and the easement may
not be vacated.

The County cannot rely on irrelevant findings related to streets and highway easements to justify
vacation of the Open Space Easement.

Similarly, the Applicant cannot rely on the Subdivision Map Act to support the vacation of the
Open Space Easement in this circumstance. Applicant’s 2024 Memorandum claims:

The Subdivision Map Act, which applies in the County, provides that the filing of
a final map constitutes abandonment of public easements not shown on the map.
Accordingly, the County may approve a tentative subdivision map within the area
of the existing open space easement within the map boundaries, conditioned on
dedication of 110% of the acreage, over lands of the same or better biological value.
The (existing) easement will remain in place unless and until that condition is
satisfied and the final map is filed.

(Exhibit B, p. 2-3 [emphasis added].)
Yet, the text of the Subdivision Map Act (“SMA”) is more stringent:

A legislative body of a city or county shall deny approval of a tentative map . . . if
it makes any of the following findings: That the design of the subdivision or the
type of improvements will conflict with easements, acquired by the public at large,
for access through or use of, property within the proposed subdivision. In this
connection, the governing body may approve a map if it finds that alternate
easements, for access or for use, will be provided, and that these will be
substantially equivalent to ones previously acquired by the public.

(Gov. Code § 66474, subd. (g), emphasis added.) There is a vast difference between the value of
a contiguous, 1,600-acre easement and small, fragmented easements totaling up to the same
acreage. This is emphasized in the County’s Multiple Species Conservation Program (“MSCP”),
which calls for the MSCP’s Subareas to protect biological resources and achieve consistency
with the MSCP. “Because habitat within a preserve planning area with an ecologically sound
preserve design generally has greater conservation value than habitat occurring in fragmented or
isolated patches, subarea plans can incorporate incentives (e.g., reduced mitigation requirements)

> https://www.visitcalifornia.com/places-to-visit/borrego-springs/
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or encourage conservation within the MHPA.” (MSCP, p. 3-29.) Preserve design should include
“[1]arge blocks of unfragmented habitat, following natural topography.” (/d. at 3-30.)
Fragmented easements have inherently less conservation value and are not substantially
equivalent.

The Applicant not only intends to vacate the contiguous 1,600-acre easement and replace it with
not yet determined fragmented easements—the Applicant plans to redesignate 606.12 acres of
those 1,760 acres as biological open space on the Project site once it has been developed.
(Biological Technical Report for Rams Hill (Dec. 2023), p. 22.) This results in a fragmented,
awkwardly shaped, and significantly less biologically valuable easement, which the Applicant
intends to rely on to account for almost half of the acreage it plans to dedicate as open space:
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(Draft Rams Hill Specific Plan (Feb. 20, 2024), p. 40.)

This 606.12-acre, fragmented open space easement to be located on the Project site will have lost
much of its biological value. Furthermore, the Applicant has only located one other parcel—the
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318-acre Bemis parcel to the north of the Project—for off-site mitigation. (Biological Technical
Report, p. 51.) This leaves the location of hundreds of acres of open space to be determined at a
later date.

The Applicant proposes to submit a tentative map application and leave the determination of
where most of the smaller easements will be located to a later date. Setting aside the fact that the
Open Space Easement is perpetual and cannot be revoked pursuant to Cal. Civ. Code § 815.2, the
Open Space Easement's own language, and Project EIR's own language, the County would be
required make a finding that the new easement would be substantially equivalent before it can
approve a tentative map. The County cannot make this finding where there is no proposal for the
location of the entire alternate easement and the easement would be less valuable to conservation
goals. In fact, the Applicant’s Biological Report already reveals that it intends to replace the
current, contiguous Open Space Easement with inferior, fragmented easements in between
development that are nowhere near the same biological value as the current Open Space
Easement.

As of at least October 2024, the County has not approved and is under no obligation to approve
the Applicant’s proposed development agreement. The County should reject the development
agreement given the Applicant’s plan to disregard and misapply the legal requirements for
vacation of the Open Space Easement. The Sierra Club urges the County to adhere to these
requirements and not rely on the Applicant’s flawed analysis.

IV.  The Project Will Result in Significant Impacts to Groundwater Management

Groundwater supply in the Borrego Subbasin is a critical concern, and local groundwater
resources are the sole source for drinking water, residential use, agricultural irrigation, and
recreational uses. (Draft Borrego Subbasin Groundwater Sustainability Plan, p. 3-2.)°
Groundwater is currently being extracted at an unsustainable rate, and “[t]he continued overdraft
of the basin at its present rate of pumping could cause severe economic hardship for the
community.” (/d. at 3-3.) The extraction rate has exceeded the recharge rate since the 1940’s,
resulting in limited groundwater availability. (/bid.) Remaining groundwater is located in lower
aquifers, which are costlier and more difficult to extract from and produce lower quality water.
(Ibid.) It has already been determined to be infeasible to import or otherwise augment local water
supply, so the only option for the Subbasin is reducing demand. (/d. at 3-5.)

The Applicant’s legal counsel misguidedly points to features of Rams Hill as evidence that the
proposed development is well-sited:

® https://www.sandiegocounty.gov/content/dam/sdc/pds/SGMA/GSP-Combined-Appendices-
Opt-WithEBrackets.pdf.
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Rams Hill and Borrego Springs Resort are the only significant zoned vacant land
areas in Borrego Springs with existing water and sewer service. Additionally, Rams
Hill is the only significant zoned vacant land area that is not located in the
floodplain that encompasses nearly all of Borrego Springs and a significant portion
of Borrego Springs Resort is not likely developable given floodplain constraints.
Rams Hill is the smart-growth, environmentally sensitive option that preserves
biological resources elsewhere.

(Exhibit B, at 5.) However, whether there are existing services for water or not, there is
insufficient groundwater supply to adequately provide for a large new development.
Furthermore, Rams Hill is not free from the threat of flood hazards. The 1979 EIR called for the
construction of two earth channels to mitigate flood risk: “The two channels would be
constructed, one slightly south of the other. The southern channel, which would divert flow to
the east into open space, would be designed to carry 1,275 I cubic feet per second. The northern
channel, which would divert flow to the west along Yaqui Pass Road, would be de-signed to
carry 1,080 cubic feet per second.” (1979 EIR, p. 66.) These structures would minimize flood
hazard to the greatest extent feasible, but still result in a potential floodplain across the Open
Space Easement, where the Applicant now intends to record new residential lots:

flood protection map

(1979 EIR, pp. 67-68.)
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The County already flagged the lack of available water as a “major issue,” noting that “[t]he
Borrego Springs Subbasin is critically overdrafted due to groundwater extraction that exceeds
what is naturally replenishment and is managed under the Sustainable Groundwater Management
Act of 2014 (SGMA).” (Oct. 24 Letter, p. 2, emphasis added.) In an October 28, 2024 letter to
the Applicant, the County stated:

The production wells at the Rams Hill Golf Club, located in the southern
management area of the Borrego Springs Subbasin may not be able to support
additional groundwater use. . . [A]t least two of the hydrographs . . . depict
substantial declines in recent years. The Rams hill production well network is
required to be evaluated to determine whether existing conditions pumping in the
Southern Management Area is sustainable, and whether the proposed groundwater
use from the southern, central, and/or northern groundwater management areas
would impeded [sic] sustainable groundwater management of the basin or conflict
or obstruct with implementation of the groundwater management plan for the
subbasin.

(October 28, 2024 Letter, p. 4.) The County itself has admitted there is limited groundwater
available in the area for proposed new development.

In fact, groundwater levels in the Rams’ Hill area are significantly more depleted than those
throughout the Borrego Subbasin:

: Palo  Percent Saturation of the Upper
Ordo Wash  aquifer; Labeled with Saturated
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(Borrego Subbasin Groundwater Sustainability Plan, Figure 3.2-1)
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Middle Aquifer saturation as of August 2019, Rams’ Hill marked with purple circle
(Borrego Subbasin Groundwater Sustainability Plan, Figure 3.2-2)

Management

A~

The Borrego Subbasin (“Subbasin’) Groundwater Sustainability Plan (“GSP”) calls for
sustainable operation of the Subbasin by 2040. (GSP, p. 3-4.) Operation will be deemed
sustainable only when various sustainability goals are met, including (1) the use of less or equal
water supply compared to the Subbasin’s estimated sustainable yield, and (2) the stability of the
groundwater level recharge rate, meaning the groundwater level is either stable or increasing.
(Ibid.)

At a community group meeting, members of the public questioned how this development of 600
homes would reduce water usage and whether the Rams Hill project would negatively impact
groundwater dependent ecosystems nearby. Shannon Smith, legal counsel for the Applicant,
responded that “all pumpers in the basin have to reduce water, acquired additional water rights,
have to stop one water use to start another” and that “right now there are no answers in terms of
water conveyance and infrastructure.” (Borrego Springs Community Sponsor Group, Approved
Minutes, at 4 (Apr. 4, 2024), emphasis added.) As of July 25, 2023, the Applicant’ was only
entitled to or in control of 6,335 acre-feet of Baseline Pumping Allocation (“BPA”). (Exhibit C.)
The Project requires 24,293 acre-feet of BPA, meaning it has only obtained 26% of its required
BPA. (Ibid.) Ms. Smith’s assertion fails to explain how the substantial addition of new
residences and water-intensive recreational uses could further the GSP’s sustainability goal of
reducing water use overall to allow the groundwater supply to recharge at a sustainable rate.

Moreover, groundwater is limited even for pre-existing uses. Borrego Springs must reduce its
water usage by 75% by 2040: 50% within the first ten years, and an additional 25% reduction in

7 In this instance, the “Applicant” refers to T2 Borrego, LLC; T2 Borrego, LLC, Rams Hill; and
T2 Farms, LLC.
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the following ten years.® This mandated reduction is imposed pursuant to a court order, to which
the Applicant was a party. (Exhibit D.)

The Applicant would need to demonstrate that there is sufficient groundwater and infrastructure
to move forward with the project, especially in light of the mandated reductions, and that the
development would be consistent with the sustainability goals set forth in the Borrego Subbasin
GSP. Regardless, developing Rams Hill is not the “environmentally sensitive” option that the
Applicant insists it to be.

V. Use of an Addendum Is Improper and Violates CEQA

The County sent the attached Scoping Letter to the applicant on October 28, 2024, confirming
the application is “complete.” The Scoping Letter included an Estimate of Discretionary
Processing Time (Exhibit E), which indicates the “Addendum goes out for public review” in
October 2025. An addendum is an inappropriate type of environmental review for this Project
and would violate CEQA.

The California Environmental Quality Act requires a subsequent or supplemental EIR where (1)
there are substantial changes proposed to the project, (2) there are substantial changes to the
surrounding circumstances, or (3) new information, which was not known and could not have
been known at the time the environmental impact report was certified as complete, becomes
available. (Pub. Res. Code § 21166.) Where “there is substantial evidence in the record that the
later project may arguably have a significant adverse effect on the environment, which was not
examined in the prior program EIR, doubts must be resolved in favor of environmental review
and the agency must prepare a new tiered EIR, notwithstanding the existence of contrary
evidence.” (Sierra Club v. County of Sonoma (1992) 6 Cal.App.4th 1307, 1319.)

A. The Circumstances Surrounding the Project with Respect to Groundwater
Quantity and Quality Have Substantially Changed

One of the issues now of critical significance is groundwater supply, as addressed in Section III,
supra. The 1979 EIR briefly considers both a “worst case” scenario in which agricultural uses
increase in the Borrego Valley and a more likely scenario in which agriculture declines as
groundwater becomes less available. (1979 EIR, p. 143.) This “worst case” has become a reality.
Data included in the Borrego Subbasin GSP reveals that in 1990, agriculture accounted for 2,343
acres of the plan area’s land uses, and by 2015, it accounted for 3,474 acres of the plan area’s
land uses. (GSP, p. 2-5.) That accounts for an approximately 48% increase in acres used for
agriculture. (/bid.)

8 https://www.nbcsandiego.com/news/local/a-water-way-forward-borrego-springs-has-plan-in-
place-to-address-water-crisis/2585064/.
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Additionally, the EIR stated that the “total valley wide consumption of water is expected to
continue to decline in 1995 without the approval of additional major new projects such as the
Borrego Country Club.” (1979 EIR, p. 147.) In fact, groundwater pumping continued to increase
beginning in the mid-1970s and peak production was nearly 20,000 acre feet per year in 2006.
(GSP, p. 2-81.) The increase in consumption between 1979 and 2015, the most recent year
tracked in the GSP, is demonstrated in this figure showing groundwater pumping since 1945:
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As discussed in Section III, supra, the legal landscape surrounding groundwater use has also
changed since 1979. Borrego Springs is mandated to decrease its water consumption by 75% by
2040. Accordingly, the court order and the increased consumption and continued degradation of
groundwater supply constitute a substantial change to the circumstances under which the project
was undertaken, necessitating the preparation of a new EIR.

Similarly, there is new information with respect to groundwater supply that necessitates a new
EIR. The 1979 EIR makes no mention of the presence of arsenic in the groundwater, and states
that “extensive” water is available in the deeper aquifers. (1979 EIR, p. 139.) Arsenic is now
understood to be a threat in the southern management area of the Subbasin, and the only wells in
the Subbasin that exceed that Maximum Contaminant Level are located in and adjacent to the
Rams’ Hill site. (GSP, Figure 2.2-14D.) These wells tap the lower aquifer, where groundwater is
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understood to contain more arsenic. (GSP, pp. 3-3, 3-12.) The presence of arsenic in the lower
aquifer, and particularly in the wells that are located in Rams’ Hill, is new information that
requires additional groundwater study in an EIR.

For all of the above reasons, the groundwater analysis performed for the 1979 Rams’ Hill EIR
can no longer be considered relevant.

B. Changed Circumstances Regarding Biological Impacts Render an
Addendum Inappropriate

The circumstances surrounding the project have also substantially changed with respect to
biological impacts. In 1979, “[n]o rare, endangered or threatened animal species were noted on
the site in the course of the survey.” (1979 EIR, p. 72.) However, local species have been
federally listed as threatened or endangered in the years since. The Peninsular Bighorn Sheep
was listed as endangered in 1998 due to threats from habitat loss and habitat fragmentation.®’ The
Peninsular Bighorn Sheep’s range fully encompasses Borrego Springs, including Rams’ Hill.!?
This not only constitutes a changed circumstance, but offers further evidence that the existing
open space easement should not be fragmented.

Furthermore, the Project design has changed, as the Applicant proposes development over the
very same land preserved as mitigation for the initial project approval’s biological impacts.

C. Substantial Changes to the Project Will Cause Direct Impacts to
Archeological Resources on the Project Site

Additionally, five archaeological sites identified in the 1979 EIR were found to not be
significantly impacted because the sites were located entirely within the open space. (1979 EIR,
p. 81.) In contrast, the Project’s Draft Cultural Resources Inventory and Assessment, prepared in
January 2024, identified eighty-nine individual archaeological sites in the specific plan area and
the surrounding vicinity. (pp. 77-80.) This assessment revealed over ten times as many resources
as the 1979 EIR had identified. Additionally, only “15 of the 43 archaeological sites within the
Rams Hills Specific Plan Area will be avoided through project design. The remaining 28 sites are
within the development footprint and would be subject to direct impacts from project
implementation.” (/d. at 77.) Directly impacting twenty-eight identified archaeological sites—
that are newly discovered or have remained protected to date—would qualify as a substantial
change to the project and require further environmental review.

? https://www.fws.gov/species/peninsular-bighorn-sheep-ovis-canadensis-nelsoni.
10 14,
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D. New Information Has Arisen Regarding Air Quality that Necessitates the
Preparation of a Subsequent EIR

The 1979 EIR performed no air quality analysis: “No monitoring of air quality has been done in
the Borrego Valley. The following is a ‘best guess’ description of local conditions.” (1979 EIR,
p. 87.) The EIR continues: “Air quality in the Borrego Valley should be exceptionally good.
While no area in the continental United States is believed to be free of pollution episodes, the
Borrego Valley, in its sheltered position from transported pollutants and with the low level of
local emissions, should be relatively pristine.” (/bid.)

Perhaps unsurprisingly, new information paints a different picture. The Borrego Springs
Community Plan reads:

On a score of days per year, low quality smoggy air spills over the rim of the
mountains through Coyote Canyon from Riverside and Los Angeles. More
dramatic are the recent low quality air events caused by the high number of off-
highway vehicles during busy holiday periods such as Thanksgiving, Christmas,
President’s weekend and the two to three weeks of Spring Break. On several recent
weekends the entire Borrego Valley was heavily impacted by the airborne dust
raised by thousands of off-highway vehicles to the east and southeast in the Ocotillo
Wells State Vehicular Recreation Area and the Imperial Valley. These events were
made more severe by east winds, causing air quality to be reduced to such an extent
that Font’s Point and the Santa Rosa Mountains could not be seen from the center
of Borrego Springs. These events occurred during the busiest weekends of the year,
when all local hotels, motels, inns and campgrounds are booked full. Golf courses
are at their busiest; visitors are touring local businesses, eating in restaurants and
hiking local trails, yet are impacted by extremely poor air quality.

(2011 Borrego Springs Community Plan, p. 64, emphasis added.)

Agricultural burning is also of concern for local air quality, and “[w]hen burning coincides with
holidays or busy tourism periods, the impacts of smoke can be profound.” (Ibid., emphasis
added.) This information reveals that the air quality is not “pristine” as presumed in the 1979
EIR, despite the fact that no air quality modelling had ever been done in the Borrego Valley.
Rather, this new information reveals that Borrego Springs faces numerous air-quality-related
threats. Before Rams’ Hill is expanded even further, a subsequent EIR must be prepared to
evaluate the impacts of this development on local air quality.

E. Additional Homes Would Significantly Increase Vehicles Miles Travelled

Effective July 1, 2020, the State of California (“State”) issued a new mandate, changing how
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projects must analyze their transportation impacts. Rather than consider a project’s impacts to
other drivers, measured as “Level of Service,” (“LOS”) agencies must analyze and mitigate a
project’s impacts to “Vehicles Miles Travelled.” The State explains the rationale for this change:

SB 743 (Steinberg, 2013) updates the way transportation impacts are measured in
California for new development projects, making sure they are built in a way that
allows Californians more options to drive less. This change will help us achieve our
climate commitments, preserve our environment, improve our health and safety--
particularly for our most vulnerable residents—and boost our economy by
prioritizing co-located jobs, services, and housing. It will also reduce the time we
need to spend in our cars to get places and provide more choices for how we travel,
which will help to promote business, provide access to opportunity, and improve
the quality of life across our state.

(“CEQA Transportation Impacts (SB 743)”, Office of Planning and Research.)

The State further explains that using LOS as the measure of transportation impacts “[1]eads to
more sprawl instead of encouraging more walkable neighborhoods,” “[f]orces [agencies] to
prioritize cars over people walking, biking, and taking transit, which leads to more car travel and
exacerbates regional congestion,” and [c]auses development to be more spread out, ironically
making it harder for residents to reach their daily destinations without driving long distances.”
(Ibid.)

SB 743 was intended to “[s]treamline infill, preserving agricultural lands and open space for
growing food, for recreation, and for maintaining ecological biodiversity,” and “[c]onserve lands
surrounding cities that make our communities safer and more livable, like important wildfire
buffers, wetlands to prevent flooding, and green space to offset the heat and pollution generated
by urban areas.” (/bid.)

Yet, the Applicant declines to apply to the new statewide standard, asserting that “Vehicle Miles
Traveled is not the methodology for evaluating traffic impacts from this Project because the
Project is tiering off a certified EIR that utilized level of service (LOS) to analyze the
transportation impacts associated with development of this site.” (Rams Hill SPA Local Mobility
Analysis (Jan. 25, 2024), p. 10.)

The Applicant further claims that the Project will “add 11,006 ADT to the existing 1,761 for a
total of 12,767 ADT which is substantially less than the approved 43,684 ADT.” (Id. at 10.)
Thus, because the ADTs will comply with the figures approved over four decades ago, and
because the Project is attempting to tier off an outdated EIR, the Local Mobility Analysis
concludes that further VMT-based analysis is not required. (/bid.)
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Yet, the Project would result in significant impacts that were not previously studied, including to
the SANDAG Regional Transportation Plan, as well as the California Air Resources Board 2022
Scoping Plan, which called for a 22% reduction in VMT. The proposed Project is fundamentally
different from what was studied under the 1980 and 1986 EIR. An EIR would be required, and
the Project is not exempt from the requirements of SB 743.

As pictured, below, VMT per capita in Rams Hill is over 300% of the regional mean:

Ladge

2025 VMT Par Capita by Traffic Analysis Zone

Traffic Analysis Zong

s Residents
3wy
531
300.6%

(San Diego Region SB743 Maps.)!!

This is expected to increase to 337% of the regional mean by 2050. (/bid.) Accordingly, VMT
analysis is critical for a Project in this area. The ADTs, approved over four decades ago, obscure
the very real impact of continuing to build residences in such a high-VMT area. In light of both
the Project’s uniquely high-VMT location and statewide law enacted since the publication of the
Project’s first two EIRs, a new EIR should be prepared to assess the effects of this Project’s
VMT.

VI. Conclusion

The existing Open-Space Easement is a required condition of approval and must remain in place
as mitigation for the 1979 Rams’ Hill development. Furthermore, the County may not authorize
the vacation of the easement because there is a continuing public purpose and the Applicant has
neither provided the location of the alternative easements nor provided adequate guarantees that
they would be placed, which precludes the County from making a finding of substantial
equivalence.

The Project site also faces critical levels of groundwater depletion and is subject to mandated
reductions in water consumption in the coming years, rendering the proposed development

https://www.arcgis.com/apps/webappviewer/index. htm1?id=bb81938b625¢c40ceal4¢825835519
a2b
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incompatible with both the Groundwater Sustainability Plan and a court order. Moreover, new
information and significant changes to the project will likely result in more significant impacts
than contemplated in the 1979 EIR, including impacts to water, air quality, archaeological
resources, and biological resources. This necessitates the preparation of a new EIR, not merely
an addendum.

As of at least October 2024, the development agreement for the Project has not been finalized,
and the County is not obligated to approve it. In light of the lack of support for the Applicant’s
claims and conclusions, as detailed throughout this letter, the County should reject the proposed
development agreement and decline to advance any further consideration of the Project based on
the Applicant’s fundamentally flawed rationale.

Sincerely,

Tttt (e

Isabella Coye
Kathryn Pettit
Josh Chatten-Brown

cc:
Vince Nicoletti, Interim Director, Planning & Development Services
(vince.nicoletti@sdcounty.ca.gov)

Claudia Silva, County Counsel (claudia.silva@sdcounty.ca.gov)

Jim Desmond, County Board of Supervisors (jim.desmond@sdcounty.ca.gov)

Monica Montgomery Steppe, County Board of Supervisors
(monica.montgomerysteppe@sdcounty.ca.gov)

Terra Lawson-Remer, County Board of Supervisors (terra.lawson-remer@sdcounty.ca.gov)
Joel Anderson, County Board of Supervisors (joel.anderson@sdcounty.ca.gov)

Office of the First Supervisorial District, County Board of Supervisors

(district] community@sdcouny.ca.gov)
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GRANT OF OPEN SPACE EASEMENT
Project  TM4053

Assessor's Parcel W. 0. No. TWO351
No. 200-160-13,14,17,18,19: Parcel pfo. 82-0353-A1
200-210-03-07; 2071-240-01 Log No. 839-2

THE DI GIORGIO CORPORATION ("Grantor") hereby grants to the County of San Diego, a
perpetual EASEMENT FOR OPEN SPACE over, upon, across and under that certain Tand described
on the attached Exhibit “A", which is hereby incorporated by reference ("the Subject Land"),
for :

A perpetual easement for open space purposes over, upon, across and under the Subject
Land and no building, structure or other thing whatsoever shall be constructed, erected,
placed or maintained on the Subject Land except as may be necessary to allow adequate pro-
vision of public facilities, flood control facilities, groundwater recharge facilities,
recreational facilities, roads and utility easements, including but not limited to water well,
water storage and water conveyance facilities, all as may be permitted in writing by the
Director of the County of San Diego Department of Planning and Land Use or except as may be
permitted by a use permit or grading permit issued pursuant to the zoning ordinance or the
grading ordingnce of the County of San Diego.

The Grantor further grants the perpetual right, but not the obligation, to enter upon
the Subject Land and remove any buildings, structures or other things whatsoever which are
constructad, erected, placed or maintained on the Subject Land contrary teo any term, covenant
or condition of this easement, and to do any work necessary to eliminate the effects of any
excavation or grading or placement of sand, soil, rock or gravel or any other material done
or placed on the Subject Land contrary to any term, covenant or condition of this easement.

Grantor covenants and agrees for itself and its successors and assigns that the terms,
covenants and conditions set forth herein may be specifically enforced or enjoined by proceed-
ings in the Superior Court of the State of California.

The grant of this Open Space Easement and its acceptance by the County of San Diego,
shall not authorize the public or any members thereof to use or enter upon all or any portion
of the Subject Land, it being understood that the purpose of this easement is solely to re-
strict the uses to which the Subject Land may be put.

This Open Space Easement shall bind the Grantor and its successors and assigns.
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EXHIBIT "A"

Parcel No. 82-0353-A1 (6-9-82) (LT:LT:ab)

The Northwest Quarter of Section 31, Township 11 South, Range 7 East,
TOGETHER with Section 36, Township 11 South, Range 6 East, and portions
of Sections 25, 26, and 35, Township 11 South, Range 6 East, all of the
San Bernardino Base and Meridian, in the County of San Diego, State of
California, according to United States Government Survey, approved
December 20, 1856, described as follows:

Commencing at the Northwest corner of said Section 25; thence along the
North 1ine of said Section 25, South 87°33'31" East, 715.66 feet to the

TRUE POINT OF BEGINNING; thence continuing along safid North line,

South 87°33'31" East, 1878.20 feet and South 87°33'40" East, 2634.35 feet

to the Northeast corner of said Section 25; thence along the East line of
Section 25, South 00°00'02" East, 2717.97 feet and South 00°38'36" West,
2646.54 feet to the Southeast corner of said Section 25; thence along the
North line of said Section 31, North 89°20'00" East, 2835.13 feet; thence
Teaving said North line, South 00°54'04" West, 25390.41 feet:; thence

South 88°45'35" West, 2754.80 feet to the East Quarter corner of said Sec-
tion 36; thence along the East Tine of said Sectjon 36, South 03°04'35"West,
2503.86 feet to the Southeast corner of said Section 36; thence along the
South Tine of said Section 36, South 89°35'51" West, 2051.80 feet and

South 89°19'55" West, 2941.78 feet to the Southeast corner of said Sec-

tion 35; thence along the South Tine of said Section 35, North 85°48'27"West,
2947.69 Teet and South 87°40'33" West, 555.05 feet; thence leaving said South
line, North 16°17'56" East, 3749.33 feet; thence North 65°28'45" West, 125.00
feet: thence North 43°44'28" East, 816.41 feet; thence South 53°26°01" East,
50.43 feet to the beginning of a tangent curve concave Northeasterly and
having a radius of 700.00 feet; thence Southeasterly along said curve through
an angle of 10°35'07" a distance of 129.32 feet; thence non-tangent to said
curye, South 07°10'28" West, 206.77 feet; thence South 70°20'58" East, 98.00
feet; thence South 78°49'23" East, 135.00 feet; thence South 87°12'07" East,
128.00 feet; thence North 84°36'38" East, 129.00 feet; thence

North 76°31'07" East, 125.00 feet; thence North 68°23'42" East, 130.00 feet;
thence North 60°20'06" East, 123.00 feet; thence North 52°16'31" East, 130.00
feet; thence North 44°15'40" East, 122.00 feet; thence North 40°49'34" East,
223.00 feet; thence North 38°24'51" East, 120.00 feet; thence

North 35°27'12" East, 118.00 feet; thence North 32°23'44" East, 120.00 feet;
thence North 29°20'16" East, 118.00 feet; North 26°18'20" East, 118.00 feet;
thence North 76°58'00" East, 125.00 feet to the beginning of a non-tangent
curve concave Northwesterly and having a radius of 2330.00 feet, a radial
line of said curve bears South 67°05'45" East to said curve; thence Narth-
easterly along said -curve through an andle of 07°26'01" a distance.of

302.30 feet; thence tangent to said curve, North 15°28'14" East, 623.68

feet to the beginning of a tangent curve concave Westerly and having
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Parcel No. 82-0353-A1 (Cont.)

a radius of 1175.00 feet; thence Northerly along said curve through an
angle of 27°05'25" a distance of 555,55 feet; thence tangent to said
curve, North 11°37'10" West, 362.04 feet to the beginning of a tangent
curve concave Easterly and having a radius of 1220.00 feet; thence
Northerly along said curve through an angle of 14°14'04" a distance of
303.09 feet; thence tangent to said curve, North 02°36'53" East, 156.52
feet to the beginning of a tangent curve concave Easterly and having a
radius of 395.00 feet: thence Northerly along said curve through an

angle of 24°18'15" a distance of 167.55 feet; thence tangent to said
curve, North 26°55'08" East, 194.74 feet to the beginning of a tangent
curve concave Southeasterly and having a radius of 1670.00 feet; thence
Northeasterly along said curve through an angle of 05°21'14" a distance
of 156.05 feet; thence tangent to said curve, North 32°16'22" East, ap2. 49
feet to the beginning of a tangent curve concave Southeasterly and having
a radius of 1370.00 feet; thence Northeasterly aleng said curve through
an angle of 06°32'50" a distance of 156.55 feet; thence tangent te said
curve, North 38°49'12" East, 203.96 feet to the beginning of a tangent
curve concave Northwesterly having a radius of 1190.00 feet; thence
Northeasterly along said curve through an angle of 29°51'33" a distance
of 620.16 feet;, thence tangent to said curve, North 08°57'39" East, 204.8]
feet to the beginning of a tangent curve concave Westerly and having a
radius of 1070.00 feet; thence Northerly along said curve through an
angle of 08°57'39" a distance of 167.34 feet; thence tangent to said curve,
North 00°00'00" East, 551.45 feet; thence North 53°21'00" West, 653.33
feet to the TRUE POINT OF BEGINNING.

The aforedescribed covenants and conditions shall not prevent the use of the
airspace above said easement for the installation of electric and telephone
power cables and wires for the transmission of electricity and communications
by any bona fide public utility company, their rrepresentative, successors

or assigns.

Any said public utility company, its representative, successor or assigns shall
permit foot traffic only within said easement for the purpose of installing
said wires and cables.

Any said public utility company, its representative, successor or assigns, shall
not place or install any poles, towers, pads or any other appurtenances to said
cables and wires upon or under the ground surface of said easement, and shall
not store or stockpile anything within the boundaries of said easement withaut
prior writtern approval of the Director of the County of San Diego Department
of Planning and Land Use.

Any said public utility company, its representative, successor or assigns,.shall
exercise due care while being within the boundary of said easement to preserve
the intent of creating this Open Space Easement.
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Dated this 15th day of July ., 1982
DL-GTORGI0 CORPORAZION, a corporation
PETER F. STl Byvy/ﬁ}z{
{'\"P}‘@E-idfiﬂ
ROBERT E. MELLOR .. - By: | } :
Viee ’Pff‘%'t dewd
STATE OF CALIFORNIA On this___15th day of __Jduly in the year ane
COUNTY OF_San Francisco theusand nine hundred and eighty-two , before me,
Norma Banks a Notary Public, State of California,

duly commissioned and sworn, personal ly appeared
Peter F, Scott and Robert E. Mellor

President & Vice Presidenthe corporation

x:{:-:xx’:-::é:-cx>::-::-:m::-::-:.~::-c:-::-::-c}:x:f.x:-::-=::-::-:1¢ known fo me to be the

E OFFICIAL&E&Q& = described in and that executed the within instrument, and also known fo
E{! / Nu‘r[:a?%‘qaﬁc« CALIFORNIA g me to be the person 3 who executed the within instrument on behalf
# T Ree0 é of the corporation therein named, and acknowledged to me that such
g MY kulifﬁgﬁ‘:;g; ;1:::1;:1 o] corporation executed the same :
ol : 1IN WITNESS WHEREOF I have hereunto set my hand and affixed
myofficial sealin the City and Countyof
This docurment isealy @ genetdl lerm which mayhe proper foruse San Francisco theday 3“d}'ﬂmﬁyﬁ above written.
insimple tranaactons and IO way ACls, grsniended loatl, 85 8

sunsyiule [or he aduce of analiorney The publisher doesnolmake By warcanty, 4
Eeiherenpress enmplicd, &8 to |he tagal valdily of any prowson of the sulahiiry ol Notary Public, State of California
i thasednrms in eny specific fransachen j ’
: Cowdery's Form No. 28 — Acknowledgement My commission expires
Corporation (C. C, Secs, 1190-1180.1) ;

RITOWET LU 1T LU L LN pPErsun ki) x
subscribed to and who executed the annexed instrument, and acknowledged to me that

he executad the same.

UESUTDEE 111 aniu Wrilse Nl

IN WITNESS WHEREOF, | have hereunto set my hand and affixed the seal of said Court at my office in the
County of San Diego, the day and year in this Certificate first above written.

ROBERT D. ZUMWALT, County Clerk and ex-officio Clerk of the Superior Court

By , Deputy

This is to certify that the interest in real property conveyed by the foregoing deed or grant to the County of
San Diego, a political corporation, is hereby accepted on behalf of the Board of Supervisors of sald County
of San Diego pursuant to authority conferred by Resolution of said Board adopted on March 20, 1979, and the

Grantee consents to recordation thereof by its duly authorized officer.

Dated 9/:.:,4 i T
A A

s ) i

/
\?Zﬁ’ RALPH W. ANDERSON, Director

Facility & Real Property Division
SER ey Department of General Services
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H Sheppard, Mullin, Richter & Hampton LLP
Shep pardMu“In 501 West Broadway, 18" Floor
San Diego, California 92101-3598
619.338.6500 main
619.234.3815 fax
www.sheppardmullin.com

MEMORANDUM

ATTORNEY-CLIENT AND WORK PRODUCT PRIVILEGE
To: Shannon Smith Date: June 17, 2024
Cathy Milkey
Rodney Bruce
From: Brooke Miller File Number: 66TK-293953

Re: Analysis of County Open Space Easement Vacation Procedures

BACKGROUND

T2 Borrego (T2) proposes a Specific Plan Amendment and related approvals, including a
Development Agreement, for the development of the Rams Hill project in the Rams Hill Specific
Plan area (Project). A total of 1,832 acres of open space easements currently exist within the
Specific Plan area, including 232 acres of biological resource-related open space easements and
1,600 acres of “natural open space”. The Project proposes to retain the 232 acres of resource-
related open space easements and does not propose any encroachments into these areas.
However, the Project proposes some development in areas within the other 1,600-acre open
space easement. The Project proposes to replace, within or outside the Specific Plan area, 110%
of the affected open space easement area with conservation easements over land of at least
equal or greater biological value. However, at present, it is not known exactly how much or which
specific areas within the open space easement area will be proposed for development, nor the
exact location of replacement open space easements. Since the 232 acres of resource-related
open space will remain, this remainder of this memorandum focuses only on the 1,600 acres of
open space this is proposed to be replaced.

T2 originally proposed that the Board vacate the entire 1,600 acre easement and replace
it with a “floating open space easement” that would encumber all 1,600 acres and preserve the
lands within a general easement area until such time as T2 seeks to subdivide portions of the
easement for development. County staff commented in its Project Issue Checklist, Attachment A
to the pre-application response letter dated September 10, 2021: “PDS can potentially support
the idea of a vacation of the existing single, large, 1,600-acre easement located within the plan
area . . . with the replacement of multiple new easements of similar biological value which in total
are 10% greater in size than the replaced 1,600-acre easement, but PDS has a variety of
concerns with the current proposal.” Specifically, County staff expressed concerns that there is
“no current process by which the board can pre-approve a future vacation of open space” pursuant
to Board Policy I-103, Open Space Easement Vacations'. County staff emphasized that specific

" 1-103 - Open Space Easement Vacations (amlegal.com)
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identification of the exact location of replacement open space easements “is important as
decisionmakers for the project will need a compelling reason to approve or recommend approval”
and therefore recommended T2 “clearly identify all portions of the existing open space easement
that are proposed for vacation, the proposed phases of development into the easement (size,
biological value, etc.), and the locations of all corresponding proposed replacement open space
easements that will replace each phase.” County staff therefore recommended that T2 either: (1)
propose to vacate the entire 1,600 acre easement at one time concurrently with approval of the
entire specific plan amendment project; or (2) propose to vacate phases individually with approval
of each tentative map, with separate Board approval of the vacation for each phase. In either
case, findings pursuant to Board Policy 1-013 are required. T2, in its 2023 Project application,
made a proposal consistent with County’s option 1, and given further feedback, T2 is now
proposing a phased process consistent with County’s option 2. However, based on the following
analysis, vacation findings may be made at the time of Project approval because the vacation
may be conditioned on, and effective only upon, the replacement of 110% of the area of the open
space easement so vacated.

County staff identified further “concerns with recommending approval of a [tentative map]
which presumably would subdivide the land where the existing open space easement is located,
but which would also continue to show the existing open space easement that would be retained.”
T2’s phased approach solves this concern as, consistent with the Subdivision Map Act, no lots
will be created until the final map is filed, also effecting the vacation of the open space easement
area within the phase map area.

QUESTION PRESENTED
County staff has requested T2 explain:
1. how the Board can make the required findings for vacation under Board Policy 1-103,

2. how a subdivision map could legally show both an open space easement and
subdivided lots, and

3. how the County can review a proposed replacement open space easement to ensure it
meets the requirements for approval.

SHORT ANSWERS

1. The Board may make the required findings for vacation of the open space
easement under Board Policy 1-103 because the purpose of the existing open space easement
to preserve 1,600 acres of natural open space will be satisfied by the replacement of 110% of the
area of open space vacated effective upon the filing of any final phased map, where the tentative
map is conditioned on dedication of 110% of the area over lands of the same or better biological
value of the open space easement so vacated. Streets and Highways Code section 8324,
referenced in the required findings under Board Policy 1-103, states that the Board “may provide
that the vacation occurs only after conditions required by the legislative body have been satisfied.”
(Sts. & Hy. Code, § 8324(b), emphasis added.) Therefore, the Board may make the vacation
effective only upon satisfaction of the condition, implemented by conditioning approval of the
tentative map on providing replacement open space and effective only upon filing of the final map.

2. The Subdivision Map Act, which applies in the County, provides that the filing of a
final map constitutes abandonment of public easements not shown on the map. Accordingly, the

SMRH:4864-1263-5079.3 -2-
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County may approve a tentative subdivision map within the area of the existing open space
easement within the map boundaries, conditioned on dedication of 110% of the acreage, over
lands of the same or better biological value. The (existing) easement will remain in place unless
and until that condition is satisfied and the final map is filed.

3. The County can review a proposed replacement open space easement to ensure
it meets the conditions of tentative map approval, just as it would review the satisfaction of other
conditions of approval of a tentative map as a requirement for filing of the final subdivision map.
Neither the Board Policy nor CEQA requires the specific location of on-site or off-site replacement
open space to be identified, provided the replacement open space meets “performance
standards” and is not demonstrated to be infeasible. The (existing) open space easement remains
in place pursuant to the Subdivision Map Act unless and until a final map is filed.

DISCUSSION

1. Board Policy I-103

Board Policy 1-103, “Open Space Easement Vacations” states:

It is the policy of the Board of Supervisors that all or part of an open space easement
can be vacated when all the necessary findings are made. The Director of the
Department of Planning & Development Services (Director) shall review the proposed
vacation and make a recommendation of approval, conditional approval or denial to the
Board of Supervisors. This recommendation shall be based on the following findings:

1. The vacation is consistent with the General Plan.

2. The easement is unnecessary for present or prospective public use as a public
service easement as required by Streets and Highways Code section 8324.

3. The vacation complies with the California Environmental Quality Act and State and
County Guidelines, and will not have a significant effect on the environment.

(Emphasis added.)

The Board Policy acknowledges that Open Space easements may be placed on property for “a
variety of reasons including”:

1) environmental mitigation

2) lot size averaging/clustering projects
3) planned developments

4) substandard not a part lots

5) voluntary restriction of a project.

Therefore, where an open space easement has been dedicated for specific purposes, Board
Policy requires the following additional findings:

2. For easements required as part of lot size averaging/clustering projects and planned
developments, a review of the file (to determine intent, developer commitments, planning
group statements, etc.) and actions at prior public hearings shall be made to determine
the intention of the easement and whether an open space easement vacation is
necessary. In most instances, vacations of these easements will be discouraged.
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A plot plan shall be submitted showing the intended use of the property that is subject to
the easement that is being vacated. Further division of this property (if permitted by
vacating the easement) shall not be allowed when the density will exceed original or, if
subsequently changed, existing zoning and General Plan densities. Where possible,
dedication of an equal amount of open space shall be required.

3. For easements placed on property for environmental mitigation, staff shall determine
the original intent and need for the open space easement and shall prepare the
appropriate environmental review of the proposed vacation. If the request is to vacate
an easement that was dedicated in the wrong location, an easement in the correct
location shall be granted. If the easement was dedicated in the correct location, an
equal amount and quality of open space shall be dedicated on site or suitable mitigation
shall be provided off-site, consistent with the conclusion of the environmental review.
However, no substitute easement shall be required where the impact for which the open
space easement was originally required has not and will not occur or where the
easement area will continue to be preserved as open space by a different mechanism.

(Emphasis added.)

Accordingly, to determine the required findings for vacation under Board Policy 1-103, the County
must first determine the purpose of the existing open space easement.

2. Purpose of Existing Open Space Easement

Based on review of the environmental documents relating to the original General Plan
Amendment and Rams Hill Specific Plan, as subsequently amended, the 1,600-acre open
space easement was part of the planned development of the Specific Plan area and was
intended to limit density and reduce “general” indirect impacts of development in the Specific
Plan area. The specific location of the 1,600 acres of open space was less of a concern than the
total amount of open space, and the environmental documents even anticipated that
development could occur in the open space area in the future if necessary to avoid impacts of
developing in other areas. Notably, the biological value of the existing easement area is low and
all direct impacts (to Creosote Bush Scrub) are eligible for mitigation at a 1:1 ratio pursuant to
existing County thresholds of significance.

General Plan Amendment (GPA) 76-02 limited density within the 3000+ acre Specific
Plan Area to 0.5 du/ acre for a total density of 1,570 units. T2 will keep the total density of the
Project the same, with a maximum of 1,570 units. The 1980 EIR analyzed the “initial phase” of
the Specific Plan (SP 80-01), to include 780 dwelling units and 350 hotel suites on 596 acres,
golf course, wastewater treatment plant, fire station and medical clinic, 966 acres of future
development areas and 1,562 acres of natural undeveloped open space. The EIR identified the
majority of the Specific Plan area (approximately 70% of the site) as Creosote Bush Scrub (see
EIR 80-01, Figure IV-G-1, Vegetation Map) and noted the Specific Plan would have direct and
indirect impacts on habitat as a result of construction of roads, dwellings, and recreational
facilities as well as disturbance due to human presence and activities, including traffic, and pets.
The EIR stated that, as designed, “the eastern half of the property, 1,562 acres, is included in
this Specific Plan to be dedicated as natural undeveloped open space” and would “reduce
general impacts” and preserve “large areas of open space”. (EIR 80-01, p. 75.) The EIR states
that the area of development would impact only the Creosote Bush Scrub community directly,
but that impacts would result due to “direct removal of native vegetation/ loss of wildlife habitat,
a potential 2,200 residents of the project site, alteration of water runoff rates, patterns and
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availability, introduction of exotic and/ or weedy non-natives due to irrigation and landscaping,”
plus offsite impacts due to these considerations, increased traffic and increased access to
offsite areas.

The EIR did, however, identify the potential for development in the open space
easement if needed to avoid resources in other areas of the Specific Plan, demonstrating that
the value of the open space easement is related primarily to its total size and not its specific
location. As a condition of approval of the Specific Plan, the County required the applicant to
grant an open space easement to the County over the area identified as “Open Space” on the
Specific Plan and to maintain the open space “under developer ownership until the total project
is submitted to allow for a potential shift of development from the southwest portion of the
concept plan site to other adjoining areas within that open space, if future environmental
analysis of subsequent development plans indicates that such action is necessary to preserve
the archeological or biological resources of the southwest portion.” (Mitigation Measure S-A;
Enclosure 7-A to SEIR SP83-0005, emphasis added.) An open space easement was recorded
on July 29, 1985 (Doc. No. 85-268730), granting to the County “A perpetual easement for open
space purposes to protect and maintain existing natural biological resources and to control
development density with the Specific Plan.”

In 1986, the County approved a Specific Plan Amendment to allocate the remaining 790
dwelling units in areas previously designated as “future planning areas”. Mitigation measures
were required to preserve “major portions” of biological resources within over 200 acres in the
northern portion and southwest corner of the property, in addition to the 1,600 acres of natural
open space already set aside in the eastern half of the property. No development was proposed
in the open space easement at that time.

3. Procedure for Vacation of Open Space Easements

Based on the above, the required findings for vacation of the open space easement under
Board Policy 1-103 can be made at the time of approval of the Project, including the related
Development Agreement, on the basis that the Project is required to provide replacement open
space easements consisting of at least 110% of the area and containing at least equal or better
biological value as any areas to be vacated within the open space easement. Because the
purpose of the existing easement is not specific to its location or biological values, but rather to
the overall planned amount of open space, a condition requiring dedication of an additional 10%
for a total of 110% of the impacted open space, consisting of land of at least equal or greater
biological value, where there is no proposed increase in density in the Specific Plan Area,
supports findings that (1) the vacation is consistent with the General Plan; (2) the easement is
unnecessary for present or prospective public use as a public service easement; (3) the vacation
complies with CEQA and will not have a significant effect on the environment; (4) the vacation is
consistent with the intention of the easement; and (5) an equal (greater) amount and quality of
open space is dedicated on-site or suitable mitigation provided off-site.

Moreover, facilitating the successful development of dwelling units needed for Borrego’ Springs
population growth at Rams Hill is good planning because Rams Hill and Borrego Springs Resort
are the only significant zoned vacant land areas in Borrego Springs with existing water and sewer
service. Additionally, Rams Hill is the only significant zoned vacant land area that is not located
in the floodplain that encompasses nearly all of Borrego Springs and a significant portion of
Borrego Springs Resort is not likely developable given floodplain constraints. If the growth is not
accommodated in Rams Hill, then many more undisturbed areas will have to be developed to
accommodate that growth with expensive new water and sewer infrastructure the community can
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ill afford. Rams Hill is the smart-growth, environmentally sensitive option that preserves biological
resources elsewhere.

Nothing in Board Policy 1-103 requires identification of the exact location of replacement open
space as a condition of vacation of an open space easement. Where an open space easement
has been dedicated for planning purposes, Board Policy requires replacement of “an equal
amount of open space” only “where possible.” (Board Policy I-103, p. 2, emphasis added.) Nor
does CEQA require the specific location of off-site mitigation to be identified prior to Project
approval, even where replacement resources are required to mitigate for significant environmental
impacts, provided the mitigation meets the specified “performance standards”. (California Native
Plant Society v. City of Rancho Cordova (2009) 172 Cal. App. 4th 603, 622.) Provided mitigation
is shown to be feasible, deferral of further detail regarding its implementation, including its
location, is not improper. (/bid.)

Here, the adequacy of the replacement open space easement will be ensured by the requirement
that each tentative map affecting any portion of the existing open space easement be subject to
a condition of approval requiring dedication of replacement easements for 110% of the easement
amount so affected over lands of equal or better biological value, which will be required to be
satisfied prior to filing of the final map effecting the actual subdivision of the lots within the map
area. T2 has demonstrated the availability of areas for potential future dedication as open space,
showing that it is in fact feasible to provide the required replacement open space easements.
Therefore, the required findings for vacation can be made without specifying the exact location of
replacement open space easements, because the tentative map conditions will ensure the
adequacy of the replacement open space amount and performance standards, which is available
and feasible.

Nor will vacation be effective until the final map is filed, after satisfaction of the tentative
map conditions. Streets and Highways Code section 8324, referenced in the required findings
under Board Policy 1-103, states that the Board “may provide that the vacation occurs only after
conditions required by the legislative body have been satisfied.” (Sts. & Hy. Code, § 8324(b),
emphasis added.) Here, the vacation would only be effective, as to areas within a tentative map
approved on condition of providing the replacement open space easement, upon filing of a final
map for that phase.

Filing of the final map upon satisfaction of the conditions of approval would effect the
vacation of the open space easement within the map area. The Subdivision Map Act, Government
Code section 66410 et seq. (SMA) states that “The filing of the final map shall constitute
abandonment of all public streets and public easements not shown on the map ... .”. (Gov. Code,
§ 66434, subd. (g).) The County Subdivision Ordinance, Code of Regulatory Ordinances Title 8,
Division 1, states that its purpose is to “adopt additional subdivision regulations consistent with
State law” as authorized by the Subdivision Map Act (“SMA”). (Sec. 81.101, emphasis added.)
The County Subdivision Ordinance further requires that a final subdivision map “conform[ ] to the
requirements of the SMA and this division” and that it must “Show all easements to which the land
is subject or to be subjected” (Sec. 81.507) specifically including open space easements (Sec.
81.504). Read together with the SMA, easements excluded from a final map are thereby
abandoned.

Therefore, the Board may properly approve the vacation of the open space easement,
effective as to the area within a phase tentative map conditioned on the dedication of open space
in the amount of at least 110% of the vacated area, containing at least equal or greater biological
value, of the open space so vacated, only upon the filing of a final subdivision map. No further
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findings for vacation are required under Board Policy I-103, and the replacement requirement will
be effected by the satisfaction of conditions of filing of the final map, guaranteeing that the County
is never without at least the current amount and biological value of open space easements.

CONCLUSION

Nothing in Board Policy 1-103 requires vacation findings to be made for each portion of
the existing open space easement affected by a proposed tentative map to implement the Project,
where the Project approvals require each tentative map to be conditioned, in accordance with
State law, on the replacement of 110% of the size of the vacated area, containing at least equal
or greater biological value of the open space to be vacated, and the vacation is not effective until
the replacement condition is satisfied and the final map is filed.

Moreover, nothing in the Board Policy or State law requires such replacement open space
to be identified prior to making vacation findings, where the condition placed on the vacation
includes performance standards as to the area and biological value of the replacement open
space, and is not shown to be infeasible.

Here, the draft Development Agreement provided for the County’s review implements the
condition of vacation of the existing open space easement by requiring each phase tentative map
affecting the open space easement to be conditioned upon the dedication of the required
replacement open space easement. Therefore, the Board may approve the vacation findings for
all portions of the existing open space to be affected by the Project at the time of approval of the
Project and Development Agreement. All affected areas within the existing 1,600 acres of natural
open space will be replaced at a 110% amount at each phase prior to final mapping, and vacation
effective only upon filing of each final map.
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From: "Cathy Milkey" <cmilkey@considinecos.com>

To: "Bennett, Jim" <Jim.Bennett@sdcounty.ca.gov>
"Shannon Smith" <ssmith@considinecos.com>
Date: 7/25/2023 4:34:20 PM

Subject:  [External] RE: Rams Hill - Development Agreement

Hidim -1 didn’t see a further reply from Shannon, so | wanted to hop in here. | hope you had a good weekend! | was in
San Diego last week and enjoying seeing the Comic Con mayhem

You have the below correct, and that’s part of the picture. It does *not™* include the water we are under contract for or
currently negotiating. The Borrego County Club (Borrego Springs Resort) water you're referring to is listed under
“Borrego Nazareth” for 1,462 BPA. We are also the owners of a promissory note that is in default and currently going
through the foreclosure process; proceedings on that have begun. Another owner in the basin is currently listed for that
water right, and that BPA number is 887.

Adding those all up, you get 6,335 AF of BPA =26% of 24,293 (all BPA).

In addition to the above, we have carryover rights that are an important part of our water portfolio, and we continue to
approach willing sellers.

Cathy

From: Bennett, Jim <lim.Bennett@sdcounty.ca.gov>
Sent: Friday, July 21, 2023 3:33 PM

To:Shannon Smith <ssmith@considinecos.com>

Cc: Cathy Milkey <cmilkey@considinecos.com>
Subject: Rams Hill - Development Agreement

Hi Shannon (and Cathy),

Happy late Friday to you! Hopefully, you are off to weekend activities on your end.
Question for you, how much BPA does T2/Rams Hill have?
| see from the latest annual groundwater report for Borrego the following BPA rights (as of Sep 30, 2021):

T2 Borrego, LLC: 965

T2 Borrego, LLC, Rams Hill: 2,536
T2 Farms, LLC: 485

Total: 3,986 ac-ft/yr

Can you let me know if this reflects the portfolio, or what I'm missing?
Also, does the Rams Hill number also reflect rights from the Borrego Country Club?

Thank you,

Jim Bennett, P.G., C.HG.

Water Resources Manager

County of San Diego

Planning & Development Services, Sustainability Planning Division
5510 Overland Avenue, Third Floor, San Diego, CA 92123

Phone: (619) 346-1476 | jim.bennett@sdcounty.ca.gov
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james.gilpin@bbklaw.com

STEVE M. ANDERSON, Bar No. 186700
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SARAH CHRISTOPHER FOLEY, Bar No. 277223
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BEST BEST & KRIEGER LLP
655 West Broadway

15th Floor

San Diego, California 92101
Telephone:  (619) 525-1300
Facsimile: (619) 233-6118

Attorneys for Plaintiff
BORREGO WATER DISTRICT

FILED

SUPERIOR COURT OF CALIFORNIA
COUNTY OF ORANGE
CENTRAL JUSTICE CENTER

APR 08 2021

DAVID H. YAMASAKI, Clerk of the Court

BY; DEPUTY

EXEMPT FROM FILING FEES PURSUANT
TG GOVERNMENT CODE SECTION 6103

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ORANGE

BORREGO WATER DISTRICT,
Plaintiff,

V.

ALL PERSONS WHO CLAIM A RIGHT TO

EXTRACT GROUNDWATER IN THE
BORREGO VALLEY GROUNDWATER
SUBBASIN NO. 7.024-01 WHETHER
BASED ON APPROPRIATION,
OVERLYING RIGHT, OR OTHER BASIS
OF RIGHT, AND/OR WHO CLAIM A
RIGHT TO USE OF STORAGE SPACE IN
THE SUBBASIN; et al,,

Defendants.

Case No. 37-2020-00005776
Judge: Peter J. Wilson
Dept. CX102

STIPULATED JUDGMENT

Complaint Filed: January 30, 2020
Trial Date: None Set

STIPULATED JUDGMENT
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INTRODUCTION AND BACKGROUND INFORMATION

A. Judgment. This Judgment is entered pursuant to Code of Civil Procedure sections
830 et seq., to comprehensively determine and adjudicate all Groundwater rights in the Borrego
Springs Subbasin (“Basin”) of the Borrego Valley Groundwater Basin, whether based on
appropriation, overlying right, prescriptive right, or other basis of right in the Basin; and to
provide a physical solution for the perpetual management of the Basin, which long-term
management will achieve Sustainable Groundwater Management for the Basin consistent with the
substantive objectives of the Sustainable Groundwater Management Act (“SGMA”) and with
reasonable and beneficial use under Article X, section 2 of the California Constitution. This
Judgment considered together with the Groundwater Management Plan (“GMP”) attached hereto
as Exhibit *1” constitutes the Physical Solution; provided, however, that the provisions of this
Judgment control over and supersede any contrary provisions contained in the GMP.

B. Basin. The Basin is located in eastern San Diego County, California and underlies
the unincorporated community of Borrego Springs and surrounding areas. The Basin includes
three management areas: the north, central and south management areas. The California
Department of Water Resources (“Department™ or “DWR™) designated the Basin as a critically
overdrafted high-priority basin under SGMA.

C. Stipulation for Entry of Judgment. A substantial majority of the Parties
(“Stipulating Parties™), by number and by quantity of water rights herein adjudicated, stipulated
for entry of a judgment in substantially the form of this Judgment. The stipulation for entry of
judgment (“Stipulation™) is attached to this Judgment as Exhibit “2.”

D. Pleadings. The Complaint in this action was filed on January 30, 2020, by
Plaintiff, Borrego Water District (“District”), in the Superior Court for the County of San Diego,
seeking a comprehensive determination of Groundwater rights and adjudication of water rights in
the Basin pursuant to Chapter 7 (commencing with section 830) of Title 10, Part 2 of the Code of
Civil Procedure. BWD, together with the County of San Diego (“County™), established a GSA
for the Basin pursuant to SGMA in 2016. The County withdrew as a GSA, effective

December 31, 2019. The Stipulating Parties represent to this Court that the optimal means of

3
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achieving Sustainable Groundwater Management for the Basin consistent with the directives of
SGMA and Article X, section 2 of the California Constitution, and to achieve a durable solution
to alleviate the significant Overdraft now occurring in the Basin, is by way of this Comprehensive
Adjudication of Groundwater rights, the substitution of the Watermaster in place of the GSA and
the substitution of this Judgment as an alternative to a GSP under SGMA as approved by the
Department and as authorized by Water Code sections 10733.6 and 10737.4. BWD filed the
Complaint in this action, pursuant to the Stipulation among the Stipulating Parties, to undertake
the Comprehensive Adjudication of Groundwater rights of the Basin pursuant to sections 830 et
seq. of the Code of Civil Procedure and so comply with SGMA. Upon entry of this Judgment
establishing the Watermaster, BWD is to withdraw as a GSA by notifying the Department under
Water Code section 10723.8(e).

E. Notice_of Commencement of Groundwater Basin Adjudication. A Notice of

Commencement of Groundwater Basin Adjudication with the information required by Section
836 of the Code of Civil Procedure was lodged with the Court on February 4, 2020.

F. Answer To Adjudication Complaint. A draft Answer to Adjudication

Complaint (“Form Answer”) in the form required by Section 836 of the Code of Civil Procedure
was lodged with the Court on February 4, 2020.

G. Court Approval of Notice & Form Answer. BWD filed a motion pursuant to
section 836 of the Code of Civil Procedure, and on July 20, 2020, the Court approved the Notice
of Commencement of Groundwater Basin Adjudication and draft Answer to Adjudication
Complaint and authorized service of the landowners overlying the Basin pursuant to Section 836
of the Code of Civil Procedure.

H. Service. All holders of fee title to real property in the Basin were identified using
the assessor or assessors of the County, and served by registered mail or certified mail, return
receipt requested, or by other means authorized by the Court, the Notice, Complaint, and Form
Answer to all holders of fee title to real property in the Basin. Where the physical address of the
real property differed from the mailing address of the holder of fee title, the Notice, Complaint,

and Form Answer were mailed by registered or certified mail, return receipt requested, to the
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physical address of the real property and the mailing address of the holder of fee title. The notice
was also published at least once per week for four consecutive weeks in one or more newspapers
of general circulation in the County on all persons interested in the proceeding, consistent with
Code of Civil Procedure section 835 and orders of this Court. A notice of completion of mailing
was filed with the Court on December 29, 2020, consistent with Code of Civil Procedure section
836.

I. Notice. BWD provided the Notice and Form Answer to the Department and the
County. The Department and County provided a link to the Notice and Form Answer on the
home page of their respective websites consistent with Code of Civil Procedure section 836(m).

J. Parties. All persons who hold fee simple ownership in a parcel in the Basin, or
Pumps or stores water in the Basin, or that claim any other right or interest in the Basin are
subject to the jurisdiction of the Court in this proceeding pursuant to Code of Civil Procedure
sections 830 et seq.

K. Defaults. Numerous Parties have failed to respond timely, or at all, to the
Complaint, and their defaults have been entered. The Court has given the defaulted Parties notice
of this Judgment and Physical Solution, together with the opportunity to be heard regarding this
Judgment, and hereby enters default judgments against all such Parties and incorporates those
default judgments into this Judgment.

L. Jurisdiction. By the pleadings herein, operation of sections 830 et seq. of the
California Code of Civil Procedure, and by Order of this Court, the issues have been made those
of an in rem adjudication of all Basin Groundwater rights as between each and all of the Parties.
Having complied with the notice and service requirements of Section 836 of the Code of Civil
Procedure, the in rem jurisdiction over all Basin Groundwater rights and the comprehensive effect
of this Comprehensive Adjudication have been established. This Court has jurisdiction of the
subject matter of this action and of the Parties herein.

M.  Stipulation for Entry of Judgment. The Stipulating Parties represent a

substantial majority of the Pumpers, by number and by quantity of water rights defined herein.

The Judgment is consistent with and meets the requirements of Code of Civil Procedure section
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850(b). The Stipulating Parties represent at least 50% percent of all Pumpers and at least 75%
percent of all groundwater extraction from in the Basin. The Stipulating Parties intend for this
Court to comprehensively adjudicate all Groundwater rights in the Basin. BWD submitted the
form of this Judgment, inclusive of the GMP which together constitutes the Physical Solution that
is established by this Judgment, to DWR for review and approval to serve as an alternative to a
GSP pursnant to SGMA. (Wat. Code, §§ 10733.6; 10737.4.)
DECREE

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED:
L DEFINITIONS AND EXHIBITS

A. Definitions. As used in this Judgment, the following terms shall have the meaning
set forth below.

1. 2030 Target — A cumulative Basin-wide Rampdown of 50 percent by

Water Year 2029-2030,

2. Adaptive Management — Changes to Basin management based on new data

or improving science collected or acquired over time necessary to achieve and sustain Sustainable
Groundwater Management and reasonable and beneficial use of the Basin’s water resources.

3. Adijusted Pumping Calculation — As defined in Section IV.E.4.

4. AFY — Acre-feet per Water Year.

5. Annual Allocation — The maximum amount of Pumping allowed for a
Party to this Judgment in a given Water Year (excepting any Pumping of Carryover or imported
water if available), which for any particular Water Year will be determined by multiplying the
Party’s BPA by the Pumping Percentage in effect for that Water Year. Annual Allocation will be
rounded to the nearest whole acre-foot.

6. Annual Report — An annual report of Basin management and Watermaster
activities filed with this Court pursuant to Section IV.E(5) herein.

7. Basin — Borrego Springs Subbasin of the Borrego Valley Groundwater

Basin as defined by California Department of Water Resources (DWR) Bulletin No. 118 as
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Subbasin No. 7-024.01. The boundaries of the Basin are set forth in DWR Bulletin 118, Subbasin
No. 7-024.01.

8. Baseline Pumping Allocation (BPA) — The maximum allowed Pumping
quantity allocated to a Party to this Judgment.

9. BPA Parcel(s) — The parcel(s), identified by assessor parcel numbers, to
which BPA is assigned, and on which Groundwater Pumped pursuant to the Annual Allocation
will be used.

10. BVHM - The Borrego Valley Hydrologic Model developed by the U.S.
Geological Survey using the numerical modeling code MODFLOW One-Water Hydrologic Flow
Model (OWHM) Version 1.0 software, which has been updated by the GSA’s consultant to
extend the simulation period to September 2016, and is to be periodically updated to further
extend the simulation periods through the processes discussed in Section ILF.

11. BWD - Borrego Water District.

12.  Carryover — Any portion of a Party’s Annual Allocation not Pumped in the
Water Year in which it is allowed, which may be accrued and produced in future Water Years,
provided that the Party complies with the provisions of Section 111.B herein.

13. CEQA - California Environmental Quality Act, California Public
Resources Code section 21000 et seq.

14. Complaint — The complaint filed in the underlying action for a
Comprehensive Adjudication of Groundwater rights of the Basin pursuant to the Code of Civil
Procedure sections 830 et seq.

15.  Comprehensive Adjudication — An action filed in superior court to
comprehensively determine rights to extract groundwater in a basin. (Code Civ. Proc., § 832(c).)

16.  County — The County of San Diego.

17.  Cure Period —As defined in Section IILI(3).

18.  De Minimis Pumper — Any Party who Pumps two acre-feet or less per year

for use on real property overlying the Basin.

9
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19. “DWR” or “Department” — The California Department' of Water

Resources.

20.  Eligibility Requirement — As defined in Section I11.1(2).

21.  Eligibility Proof — As defined in Section IIL.I(2).
22.  Eligibility Violation — As defined in Section IIL.I(3}.

23,  Entry Agreement — An agreement between Watermaster and a Party to

enter private property consistent with the form of the template agreement set forth in Exhibit “8”.

24. Environmental Working Group (EWG) — As defined in Section IV.H.

25.  Form Answer — A draft, form Answer to Adjudication Complaint approved
by the Court pursuant to section 836 of the Code of Civil Procedure.
26.  Fourth Five-Year Period — Water Years 2035/2036 through 2039/2040.

27. Groundwater — Water beneath the surface of the earth within the zone
below the water table in which the soil is completely saturated with water, but does not include
water that flows in known and definite channels. (Code Civ. Proc., § 832(g).)

28.  Groundwater Dependent Ecosystem (GDE) — Ecological communities or

species that depend on Groundwater emerging from aquifers or on Groundwater occurring near
the ground surface. (Cal. Code Regs., tit. 23, § 351(m).)

29,  Groundwater Management Plan (GMP) -~ The plan, attached to this
Judgment as Exhibit “1,” which, together with the Judgment, is intended to implement the
Physical Solution for the Basin, satisfy the substantive objectives of SGMA, and serve as an
alternative to a GSP under SGMA following approval by DWR, as authorized by Water Code
sections 10733.6 and 10737 4.

30. GSA - Groundwater Sustainability Agency as defined by Water Code
section 10721(j).

31.  GSP - Groundwater Sustainability Plan as defined by Water Code section
10721(k).

32,  Lease — A transfer of Annual Allocation or Carryover for one Water Year

or for several Water Years, as set forth in a written lease agreement.
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33. Management Areas — The North, Central and Southern areas of the Basin,
as described in the GMP.

34.  Minimum Fallowing Standards — As defined in Exhibit “3%,

35.  Max Overproduction Limit — As defined in Section [ILG(2).

36.  Qriginal BPA Parcel — A parcel of land listed in Exhibit “4” to which BPA
was originally granted.

37.  Overdraft — The sustained cumulative Pumping of Groundwater from the
Basin in quantities that exceed the Basin’s Sustainable Yield.

38.  Overproduction — Pumping by a Party in any particular Water Year in

excess of the sum of the Party’s Annual Allocation and any leased Annual Allocation for that
Water Year plus any accrued Carryover.

39.  QOverproduction Penalty Assessment — A penalty fee for Overproduction.

40.  Party (Parties). Any Person(s) that has (have) been named and served or
otherwise properly joined, or has (have) become subject to this Judgment of this Court and all
their respective heirs, successors-in-interest and assigns.

41.  Parties in Disagreement — As defined in Section VII (A)(1)).

42.  Permanent Transfer — A transfer of BPA, including any portion of a Party’s

total BPA, which will be permanently added to the grantee’s cumulative BPA and subtracted
from the grantor’s BPA, and when multiplied by the Pumping Percentage will establish additional
Annual Allocation of the grantee in each Water Year (less any water Pumped in that year by the
selling Party) and thereafter.

43.  Person — Includes, but is not limited to, corporations, partnerships, trusts,
firms, counties, local agencies, state agencies, federal agencies, tribes, business entities,
individuals, and groups of individuals.

44.  Physical Solution — The terms of this Judgment, including the GMP,

attached hereto as Exhibit “1,” which are intended to achieve Sustainable Groundwater

| Management for the Basin consistent with the substantive objectives of SGMA and Article X,
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section 2 of the California Constitution, and which may be modified over time in compliance with
the procedures described herein.

45,  Planning and Implementation Horizon — The 50-year time period over
which this Court determines that the Physical Solution prescribed by this Judgment will be
implemented to ensure that the Basin is operated within its Sustainable Yield, consistent with
SGMA. (Wat. Code, § 10721(r).)

46.  Pump — The process of extracting Groundwater from the Basin.

47.  Pumper — Any Person who Pumps Groundwater from the Basin.

48.  Pumping Assessment — Defined in Section IV.E(3).

49.  Pumping Percentage — The percent of a Party’s BPA that is authorized to
be Pumped in any particular Water Year.

50. Rampdown — The reduction in cumulative authorized Pumping of BPA
imposed pursuant to the terms of this Judgment to alleviate the Overdraft of the Basin and
achieve Sustainable Groundwater Management and the reasonable and beneficial use of the
Basin’s water resources.

51. Rampdown Rate — The percentage reduction in cumulative authorized
Pumping of BPA effective across the Basin in any particular Water Year, which when subtracted
from 100 percent will determine the effective Pumping Percentage.

52.  Second Five-Year Period — Water Years 2025/2026 through 2025/2030.

53. SGMA - The Sustainable Groundwater Management Act set forth at
California Water Code sections 10720 et seq.

54. State Park — The Anza Borrego Desert State Park.

55.  Supermajority Vote — An affirmative vote of no less than four members of
the Watermaster Board.

56.  Sustainable Groundwater Management — Management of the Basin and

Pumping and use of Groundwater from the Basin in a manner that can be maintained during the
Planning and Implementation Horizon without causing Undesirable Results, consistent with

SGMA. (Wat. Code, § 10721(v).)
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57.  Sustainable Yield — The maximum quantity of water, calculated over a

base period representative of long-term conditions in the Basin that can be cumulatively Pumped
on an annual basis from the Basin without causing an Undesirable Result, consistent with SGMA.
(Wat. Code, § 10721(w)).

58.  Technical Advisory Committee — The advisory body established pursuant
to Section TV.G(1) of this Judgment to study technical aspects of the Basin and to issue
recommendations to Watermaster based on such technical study for the purpose of achieving
Sustainable Groundwater Management in the Basin in an effective and efficient manner,
consistent with the rights and obligations of the Parties established by this Judgment.

59.  Third Five-Year Period — Water Years 2030/2031 through 2034/2035.

60.  Undesirable Results — As defined by Water Code section 10721(x).

61.  Water Budget — An accounting of the total Groundwater and surface water
entering and leaving the Basin including the changes in the amount of water stored consistent
with SGMA. (Wat. Code, § 10721(y).)

62.  Watermaster — The special master to this Court appointed pursuant to
Section IV.A of this Judgment for the purpose of executing the powers, duties, and
responsibilities assigned therein.

63.  Watermaster Board — The five-member Board governing the Watermaster
as defined in Section IV.B.

64.  Watermaster Budget — The budget to fund the operation and administration

of the Watermaster, and programs undertaken by, or on behalf of Watermaster, which will be
prepared annually by Watermaster consistent with the provisions of Section 1V.E(3) of this
Judgment.

65.  Watermaster Rules and Regulations — The rules and regulations attached as

Exhibit “5” as may be amended from time to time by the Watermaster consistent with the terms
of this Judgment.

66.  Water Rights Restrictive Covenant — As defined in Section IILI(6).

67.  Water Year — October 1st to September 30", (Wat. Code, § 10721(aa).)
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B. Exhibits. The following exhibits are attached to this Judgment and made a part
hereof.

Exhibit “1” Groundwater Management Plan

Exhibit “2” Stipulation

Exhibit #3” Minimum Fallowing Standards

Exhibit “4” Baseline Pumping Allocations

Exhibit *5” Watermaster Rules and Regulations

Exhibit “6” Water Rights Restrictive Covenant Forms

Exhibit “7” Process for Selecting Watermaster Public/Community Representative,
Process for Selecting Watermaster Recreational Sector Representative, and Process for Selecting
Watermaster Agricultural Sector Representative

Exhibit “8” Entry Agreement Form

Exhibit “9” Facility Standards for Mutual Water Companies Formed After Entry of
Judgment.

C. Construction. Unless the context clearly requires otherwise:

1. The plural and singular forms include the other;

“Shall,” “will,” and “must” are each mandatory;
“May” is permissive;
“Qr” is not exclusive; and

“Includes™ and “including™ are not limiting.

AN R

Reference to any agreement, document, instrument, or report means such
agreement, document, instrument or report as amended or modified and in effect from time to
time in accordance with the terms thereof.
II. PHYSICAL AND LEGAL SETTING

A. Complexity and Scope of Action. The physical and legal issues of this case are

complex. Pumping of those persons Pumping Groundwater from the Basin has been ascertained.
In excess of 4,500 owners of land overlying the Basin have been provided notice. The

Groundwater rights of the entire Basin have been brought into issue and the action has been made
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a full in rem adjudication of water rights to the Basin as to all real property owners in the Basin
pursuant to Sections 830 et seq. of the Code of Civil Procedure.

B. Basin as Common_Source of Supply. The area of the Basin is defined by

Bulletin 118 issued by the Department of Water Resources and identified by Bulletin 118 as
Subbasin No. 7-24.01. The Groundwater within the Basin constitutes a common source of supply
to the Parties herein and the Borrego Springs community.

C. Overdraft and Need for Physical Solution. The Basin has been, and presently

is, in a condition of long-term Overdraft for a period longer than ten years consistent with Code
of Civil Procedure sections 832(d) and 847(a). There is presently no viable means to cure the
Basin’s Overdraft through artificial recharge or other supply augmentation strategy under current
Basin conditions and cumulative average annual Pumping quantities. Therefore, it is necessary,
and consistent with applicable law, to implement the Physical Solution set forth in this Judgment
inclusive of the prescribed Rampdown over time. The Physical Solution takes into consideration
the unique physical and climatic conditions of the Basin, the use of water within the Basin, the
character and rate of return flows, the character and extent of established uses, and the current
lack of availability of imported water. This Court has received evidence to support its conclusion
that the Physical Solution appropriately balances competing economic, social, and environmental
considerations, and that it will result in the optimal management of the Basin consistent with
Article X, section 2 of the California Constitution.

D. Need for Flexibility. The Physical Solution is intended to provide flexibility and

adaptability to allow this Court to use existing and future technological, social, institutional, and
economic options to maximize reasonable and beneficial water use in the Basin.

E. Determination of Sustainable Yield. The initial Sustainable Yield is 5,700 AFY.

A refined and specific estimate of the Sustainable Yield shall be determined by the Watermaster
by January 1, 2025, and periodically updated thereafter, through the Technical Advisory
Committee processes described herein based on best available science including BVHM runs and

consideration of all sources of Basin replenishment and outflow.
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F. Judgment as a Basis of SGMA Compliance for the Basin. Consistent with the

requirements of Water Code section 10737.8, this Court finds this approach for compliance with
SGMA, and the comprehensive determination of all Groundwater rights within the Basin, to be a
prudent, legal, and durable means to achieve Sustainable Groundwater Management within the
Basin as intended by SGMA. This Court further finds that the Physical Solution is consistent
with the mandate of Article X, section 2 of the California Constitution and California water
policy, generally. The Judgment defines the Groundwater rights of the Basin in a manner which
will equitably allocate the Basin’s Groundwater supplies. Sufficient information and data are
known to formulate a reasonable and just allocation of existing Groundwater supplies. Such
Physical Solution will accelerate water-saving actions and provide flexibility and adaptability in
order to maximize the reasonable and beneficial use of the Basin's Groundwater and protect
against undue economic harm to the Borrego Springs community.

G. Pumping Groundwater Only Pursuant to Judgment. This Judgment, and the

Physical Solution decreed herein, addresses all Groundwater rights of the Basin. Any Pumping
inconsistent with this Judgment will frustrate efforts to achieve Sustainable Groundwater
Management and public, environmental, and economic interests in the Basin, injure the rights of
all Parties, and interfere with the Physical Solution. Therefore, each and every Party, its officers,
agents, employees, successors, and assigns, is enjoined and restrained from Pumping
Groundwater from the Basin except pursuant to the provisions of this Judgment. Should
Watermaster become aware of any unauthorized Pumping, it shall promptly bring a motion before
this Court to enforce the terms of this Judgment pursuant to Section IV.E(9).
III. DECLARATION OF RIGHTS AND OBLIGATIONS

A, Pumping Rights. The BPA of each Party is as set forth in Exhibit “4.” Exhibit
%4 also identifies the legal parcel(s) to which the BPA attaches (excepting the BWD and mutual
water companies) and the well(s) to which the BPA is assigned.

If BPA is transferred to one or more new BPA Parcels and wells pursuant to a Permanent
Transfer, Watermaster will update Exhibit “4” to identify the reallocated BPA to each Party to

the transfer, new BPA Parcel(s) and well(s) (excepting the BWD and mutual water companies
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with respect to BPA Parcel) to which the BPA is assigned and include an updated version of
Exhibit_“4” as an attachment to its Annual Report. No Party may commence Pumping
Groundwater pursuant to BPA following ; , until and unless (i) the Party has paid
the full assessment assessed by Watermaster to fund the Watermaster through the first permanent
Pumping Assessment in December 2021, and (ii) the Party is compliant with all orders of the
Court, including without limitation, payment of all assessments or other monies owed to
Watermaster or any other Party(ies) pursuant to order of the Court.

The BPA represents the allowed total annual Pumping by each Party prior to the
commencement of the 2020-2021 Water Year. The BPA will be subject to the Rampdown
commencing with the 2020-2021 Water Year. Through operation of Rampdown and the resulting
Pumping Percentage then in effect, each Party’s allowed Pumping for each Water Year will be
limited to a percentage of their BPA as reflected within their Annual Allocation. Pumping of
Groundwater used to fight fires shall be exempt from Pumping limitations and associated
assessments.

All water credits issued by BWD and/or the County pursuant to the BWD’s Demand
Offset Mitigation Water Credits Policy (revised May 19, 2015) have been converted to BPA and
are included in Exhibit “4”, unless otherwise agreed to by the water credit holder and BWD and
approved by the Court. To the extent a former water credit holder no longer owns real property
overlying the Basin at the time of this Judgment, the associated BPA is held in abeyance, in the
name of such owner until the BPA is attached to a specific legal parcel pursuant to the Judgment.

The basis for the amount of each Party’s BPA set forth in Exhibit “4” to the Judgment is
as follows: (i) for the BWD, a compromise amount agreed upon among the Parties that is based
on metered data and water credit conversion; (ii) for Parties that previously held water credits
pursuant to the BWD’s Demand Offset Mitigation Water Credits Policy (revised May 19, 2015),
the amount of BPA calculated based on a conversation factor taking into account water credit
type, formerly irrigated acreage, and relevant crop types of the formerly irrigated agricultural
acreage; and (iii) for all other Parties granted BPA, the amount of BPA specified in a final letter

addressed to each Party from Jim Bennett, Water Resources Manager for the County’s Planning
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and Development Services, which the GSA intended to allocate to each of those Parties pursuant
to the previously anticipatefi GSP and that is based on metered data or irrigated acreage calculated
by the GSA for relevant c;'op t).rpesil This Court acknowledges that the individual BPA
established for each Party reflects the settlement and compromise of the Parties respecting xyater
rights among them subject to the terms of this Judgment. Such water rights are a form of property
right, subject to rights and restrictions pursuant to the reasonable and beneficial use doctrine set
forth in Article X, section 2 of the California Constitution. The allocation of BPA among the
Parties reflects a compromise of all water rights of all Parties to this action, which the Court finds
to be equitable and consistent with applicable law, including but not limited to Article X, section
2 of the California Constitution. All BPA are of equal priority.

It is therefore consistent with constitutional protections afforded to the Parties,
California’s common law, and the interest of legal certainty that the BPA adjudicated cannot be
adjusted following the entry of this Judgment. Sustainable Groundwater Management of the
Basin will be achieved through the Physical Solution prescribed herein inclusive of the necessary
Rampdown to alleviate the current Overdraft.

B. Carryover. Unused Annual Allocation may be carried over for use in subsequent
Water Years as Carryover if the Pumping Assessment is paid in the current year, subject to
restrictions on the amount or duration of Carryover specified below. The initial maximum
quantity of Carryover that a Pumper can accrue is two times the amount of BPA then held by that
Pumper. Carryover will be re-evaluated by January 1, 2025, by Watermaster, with consultation
of the Technical Advisory Committee. If Watermaster determines that it is necessary to adjust
the amount of individual Carryover or the duration that Carryover may be held within the Basin
to prevent Undesirable Results, the Watermaster shall so advise this Court through a noticed
motion for a subsequent order amending this Judgment. Once Carryover is accrued pursuant to
rules then in effect, the rules may not be changed as to the accrued Carryover (e.g., the rate or

amount of loss may not be modified) because the Groundwater reflected in Carryover is treated,

'Certain Parties are granted BPA based on such County of San Diego letters and based on
previously-held water credits. In those circumstances, the amount of the Party’s BPA specified in
Exhibit 4 reflects a combination of the BPA resulting from both bases.
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for purposes of Basin-wide production accounting, as if already Pumped and used. Accordingly,
any Basin-wide need for reduced Pumping will be achieved through additional Rampdown of
BPA rather than reduction of a Pumper’s existing Carryover.

C. Technical Approach to Basin Management. The Physical Solution, including

this Judgment and the GMP attached as Exhibit “1,” will serve as the technical approach for
Basin management, subject to modification as appropriate for Adaptive Management by order of
this Court pursuant to this Court’s continuing jurisdiction under Section V1i, including periodic
updates of Sustainable Yield through the processes described herein.

D. Rights of State Park and Borrego Elementary School.

1. In lieu of a grant of BPA to the State Park, the State Park will be authorized
to Pump an annual maximum of 20 acre-feet of Groundwater for their uses. Such authorization is
distinct from the Pumping rights of other Pumpers pursuant to BPA. The State Park’s authorized
Pumping pursuant to this Section I11.D shall not be subject to Rampdown, and also shall not be
eligible for Carryover, Lease, or subsequent transfer, and will be subject to all other relevant
provisions of this Judgment including but not limited to payment of an assessment on each acre-
foot of water pumped that is equivalent to the Pumping Assessments charged to Party’s Pumping
BPA, consistent with Section IV.E(4).

2. In lieu of a grant of BPA to Borrego Elementary School, the Borrego
Springs Unified School District will be authorized to Pump an annual maximum of 22 acre-feet of
Groundwater for exclusive use at Borrego Elementary School. Such authorization is distinct from
the Pumping rights of other Pumpers pursuant to BPA., Borrego Springs Unified School
District’s authorized Pumping pursuant to this Section ITL.D shall not be subject to Rampdown,
and also shall not be eligible for Carryover, Lease, or subsequent transfer, and will be subject to
all other relevant provisions of this Judgment including but not limited to payment of an
assessment on each acre-foot of water pumped that is equivalent to the Pumping Assessments

charged to Party’s Pumping BPA, consistent with Section IV.E(4).

19

STIPULATED JUDGMENT




BEST BEST & KRIEGER LLP

D00 =1 N b B W N e

[ T N T N S N S N T N N S R S I R S e T T T e T S SR S
90 ~] O W bk W R = D W0 s R W N~ O

E. Initial Rampdown. The Rampdown schedule through the 2024-2025 Water Year

is as follows:

Water Year Annual Rampdown Schedule Cumulative Rampdown
2020-2021 5% reduction of BPA 5%

2021-2022 5% reduction of BPA 10%

2022-2023 5% reduction of BPA 15%

2023-2024 5% reduction of BPA 20%

2024-2025 5% reduction of BPA 25%

F. Process for Determining Sustainable Yield and Implementation of

Subsequent Rampdown. The amount and pace of Rampdown for the Water Years following the

2024-2025 Water Year (i.e., commencing with the 2025-2026 Water Year) will be determined
through the following process:

1. By June 1, 2021, the Watermaster shall seek agreement with the Technical
Advisory Committee on a scope of work and budget for technical work through September 30,
2023. Any disputes as to scope or budget will be resolved on hearing and order pursuant to
Section VII prior to the commencement of the Water Year beginning October 1, 2021. The
choice to perform specific technical tasks will be informe(i by considering the value and
importance of the work to attain a better understanding of the Basin and the goal of advancing
Sustainable Groundwater Management in comparison to the cost of the work.

2. During the first four Water Years (2020-2021 to 2023-2024), the
Watermaster will collect additional data and refine the BVHM, using model runs to update the
determination of Sustainable Yield in collaboration with the Technical Advisory Committee.

3. By January 1, 2025, the Watermaster will, following receipt of input and
recommendations from the Technical Advisory Committee, revise the determination of
Sustainable Yield for Water Years 2025/2026 through 2029/2030 (the “Second Five-Year
Period”). The revised determination of Sustainable Yield will consider all sources of
replenishment, including return flows and underflows, and all outflows from the Basin, and will

consider, among other data, information derived from updated runs of the BVHM. Any
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disagreement with Watermaster’s determination may be appealed to this Court for review, subject
to the provisions of Section VII. The revised estimate of Sustainable Yield will determine the
Rampdown Rate for the Second Five-Year Period as provided in Section I11.F.5 of this Judgment.

4, If the revised estimate of Sustainable Yield remains at 5,700, AFY the
Rampdown rate will continue at five percent per year for the Second Five-Year Period, thus
achieving a cumulative Basin-wide Rampdown of 50 percent by Water Year 2029-2030 (*2030
Target™).

5. If the revised estimate of Sustainable Yield for the Second Five-Year
Period exceeds or falls below 5,700 AFY, the Rampdown Rate will be reduced or increased, and
the 2030 Target will be increased or reduced, proportional to the percentage that the revised
estimate of Sustainable Yield exceeds or falls below 5,700 AFY, thus achieving a cumulative
quantity of all Pumpers’ Annual Allocation equal to the mid-point between the revised estimate
of Sustainable Yield and the cumulative quantity of all Pumper’s BPA by Water Year 2029-2030.

6. By January 1, 2025, the Watermaster will also determine a scope of work
and budget for further technical work through September 30, 2029. Any disagreement with
Watermaster’s determination may be appealed to this Court for review, subject to the provisions
of Section VIL

7. By January 1, 2030, the Watermaster will, following receipt of input and
recommendations from the Technical Advisory Committee, determine the revised estimate of
Sustainable Yield for Water Years 2030/2031 through 2034/2035 (the “Third Five-Year Period”).
The revised determination of Sustainable Yield will consider all sources of replenishment,
including return flows and underflows, and all outflows from the Basin, and will consider, among
other data, information derived from updated runs of the BVHM. Any disagreement with
Watermaster’s determination may be appealed to this Court for review, subject to the provisions
of Section VII. The revised estimate of Sustainable Yield will determine the Rampdown Rate for
the Third Five-Year Period as described in Section III.F(8) of this Judgment.

8. The annual Rampdown Rate for each Water Year of the Third Five-Year

Period will be calculated to reduce the then cumulative allowed Pumping (i.e., cumulative Annual
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Allocation in effect for Water Year 2029-2030) over 10 years to equal the revised determination
of Sustainable Yield by Water Year 2039-2040. Thus, the annual Rampdown Rate will be
established by dividing the necessary ten-year cumulative Rampdown by ten.

9. By January 1, 2030, the Watermaster will also determine a scope of work
and budget for further technical work through September 30, 2034. Any disagreement with
Watermaster’s determination may be appealed to this Court for review, subject to the provisions
of Section VII.

10. By January 1, 2035, the Watermaster will, following receipt of input and
recommendations from the Technical Advisory Committee, determine the revised estimate of
Sustainable Yield for Water Years 2035/2036 through 2039/2040 (the “Fourth Five-Year
Period”). The revised determination of Sustainable Yield will consider all sources of
replenishment, including return flows and underflows, and all outflows from the Basin, and will
consider, among other data, information derived from updated runs of the BVHM. Any
disagreement with Watermaster’s determination may be appealed to this Court for review, subject
to the provisions of Section VII(A). The revised estimate of Sustainable Yield will determine the
Rampdown Rate for the Fourth Five-Year Period as described in Section IILF(11) of this
Judgment.

11.  The annual Rampdown Rate for each Water Year of the Fourth Five-Year
Period will be calculated to reduce the then cumulative allowed Pumping (i.e., cumulative Annual
Allocation in effect for Water Year 2034-2035) over five years to equal the revised determination
of Sustainable Yield by Water Year 2039-2040. Thus, the annual Rampdown Rate will be
established by dividing the necessary five-year cuamulative Rampdown by five.

12.  Notwithstanding the Rampdown schedule described herein, this Court,
pursuant to motion of any Party or sua sponte, may adjust the rate of Rampdown up or down for
any 5-year period or subdivision thereof, upon a finding that an adjustment to the Rampdown
Rate is appropriate, and taking into account the limitations on Pumping necessary to avoid an

Undesirable Result.
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G. Overproduction. This Court finds that it is appropriate to afford (i) reasonable

time and accommodation to allow the Parties to adjust to the initiation of Pumping limitations
under this Judgment during the initial Water Years, and (ii) reasonable flexibility to allow a Party
that has overproduced its Annual Allocation in a particular Water Year to cover the
Overproduction during the next Water Year. Therefore, the following Overproduction rules
apply:

1. Overproduction up to the Max Overproduction Limit (defined below), must
be covered within one year of the Overproduction, either by using less allocation (under-Pumping
the allowed Annual Allocation or applying Carryover) in the subsequent Water Year or by Lease
or Permanent Transfer from another Party. If not covered by under-Pumping, Carryover, Lease,
or Permanent Transfer in the subsequent Water Year,the Party will be assessed an
Overproduction Penalty Assessment. In calculating Overproduction, any Carryover will be
applied first to the Party’s production, then any Groundwater Pumped pursuant to a Lease, and
then the Party’s Annual Allocation, so that Overproduction does not occur until the Party has
exceeded the sum of its Carryover, Leased Annual Allocation/Carryover, and its Annual
Allocation. The first Groundwater produced by a Party during any Water Year will be deemed to
be an exercise of any Carryover.

2. During the first three Water Years (2020-2021 through 2022-2023; Water
Years 1-3), no Party will be subject to an immediate Overproduction Penalty Assessment so long
as such Party’s total cumulative Overproduction in those Water Years does not exceed 20 percent
of the Party’s total cumulative Annual Allocation for those Water Years (“Max Overproduction
Limit™). Any Party that engages in Overproduction in any of Water Years 1-3 that does not
exceed the Max Overproduction Limit will be notified by the Watermaster of the amount of
Overproduction annually during Water Years 1-3 following the end of Water Year. The Party
engaging in Overproduction shall cover the cumulative quantity of its Overproduction occurring
in Water Years 1-3 by the end of Water Year 5 (2024-2025) through either Carryover, reduced
production below authorized Annual Allocation in Water Years 4 (2023-2024) and 5 (2024-

2025), or through Lease or Permanent Transfer. If the Party has not covered its Overproduction
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from Water Years 1-3 by the end of Water Year 5 (September 30, 2025), an Overproduction
Penalty Assessment will be assessed.

3. Any Party that engages in Overproduction in any of Water Years 1-3 that
does exceed the Max Overproduction Limit will be assessed an Overproduction Penalty
Assessment for the Overproduction in excess of the Max Overproduction Limit unless such
Overproduction in excess of the Max Overproduction Limit is covered and cured through under-
Pumping, Carryover, Lease, or Permanent Transfer for all such Overproduction during the
subsequent Water Year.

4. The Watermaster has the authority to enforce the terms of this Judgment,
including the Rules and Regulations and Physical Solution, which authority includes at a
minimum, the enforcement authority granted to a GSA under Water Code section 10732.
Notwithstanding the monetary limits in Water Code section 10732(a)(1), the Watermaster has
authority to establish an Overproduction Penalty Assessment, which will be no less than $500 per
acre-foot. All Overproduction Penalty Assessments will be used by Watermaster to fund either
(i) acquisition of Annual Allocation to offset the Overproduction or (ii) its Watermaster Budget
and thereby reduce the amount of funds that must be raised from the annual Pumping
Assessment. Failure to pay the Overproduction Penalty Assessments will incur further
enforcement terms, as permitted by law, including but not limited to the right of the Watermaster
to seek injunctive relief and the right to lien real property for unpaid assessments.

H. De Minimis Pumpers. This Court finds that production of Groundwater by any

person or entity owning real property overlying the Basin who is a De Minimis Pumper at the
time of filing of the Complaint is not likely to significantly contribute to Undesirable Results to
the Basin or any interest related to the Basin. Accordingly, this Judgment is not intended to
regulate a Party that was Pumping Groundwater as a De Minimis Pumper at the time of filing of
the Complaint, provided the Pumping by such De Minimis Pumper remains within the two acre
foot limitations established in this Judgment and provided that such De Minimis Pumper does not
seek to transfer their Pumping to another real property owned by another Person. All persons

who are not Pumping as of the date of filing the Complaint who seek to initiate Pumping as a De
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Minimis Pumper in the future shall submit an application to the Watermaster and the Watermaster
shall determine whether the proposed Pumping will contribute to or threaten to contribute to
Undesirable Results or other interest related to the Basin, and the application shall be denied if it
contributes to or threatens to contribute to Undesirable Results or other interest related to the
Basin. Any such Watermaster determination may be appealed to the Court pursuant to the
procedures described in Section VII, below. Notwithstanding any of the provisions of this
Section ITI(H), to the extent this Court determines in the future that Pumping by De Minimis
Pumpers has significantly contributed to or threatens to significantly contribute to Undesirable
Results, this Court may regulate Pumping by De Minimis Pumpers as it deems prudent pursuant
to its reserved jurisdiction provided in Section VII.

L. BPA Transfer. In the interest of advancing the effective and efficient
management of the Basin and the policy of maximizing the beneficial use of the Basin’s
Groundwater, consistent with Article X, section 2 of the California Constitution, all BPA may be
Permanently Transferred or Leased, subject to the provisions of this Section IIL.I. Unless
otherwise noted, all provisions within this Section 1ILI will be applicable to both Permanent
Transfers and Leases, provided that the assignment of BPA to a BPA Parcel(s), or in the case of
the BWD or a mutuai water company, their respective service area boundaries, including any
future medifications thereto, will not constrain the Lease of such BPA for use elsewhere in the
Basin consistent with the other provisions of this Section IILI1.2

1. Good_Standing and_Intervention Requirements. Permanent Transfers and
Leases may only be completed in accordance with these rules by Parties to this Judgment
(including without limitation those Persons that have become subject to this Judgment by virtue
of having been named and served with the Complaint) in good standing (meaning both grantee
and grantor have paid all applicable Pump assessments, fees, charges or will do so prior to

completion of the transfer, and are otherwise in compliance with this Judgment). A transferee

2 The County may in the future purchase BPA for the purpose of subsequently transferring it to
parcels to facilitate discretionary project approvals within the County’s land use jurisdiction. If
the County does initiate such purchases, then all provisions of this Section 111.1 applicable to the
BWD or a mutual water company will apply to the County.
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who is not already a Party must intervene as a Party as a condition of completing any Lease or
Permanent Transfer. |
2. Anti-Speculation Provision. A grantee of BPA pursuant to a Permanent
Transfer must own at least one acre overlying the Basin for every five acre-feet of BPA
transferred to the grantee, or, if the grantee of BPA is a mutual water company that exists now or
in the future to serve parcel(s) with existing or later-acquired County land use entitlements, then
the mutual water company must own no more BPA than the amount that is reasonably required to
satisfy the demands of the [and use entitlements to be served by such mutual water company
taking into consideration future reductions of Annual Allocation (the “Eligibility Requirement™).
The “Anti-Speculation” and Eligibility Requirement provisions of this section do not apply to: (a)
BWD; and (b) an owner of an Original BPA Parcel so long as either (i) the Original BPA Parcel
owner retains the same or greater quantity of acreage in proportion to its originally granted BPA
or (ii) the Original BPA Parcel owner does not hold an amount of Annual Allocation in excess of
the quantity of its originally granted BPA; and (c) Borrego Air Ranch Mutual Water &
Improvement Co. (“Borrego Air Ranch”), the only mutual water company overlying the Basin
allocated BPA in Exhibit “4” as of the date of entry of this Judgment, provided that Borrego Air
Ranch does not own more BPA than the amount that is reasonably required to satisfy the
demands of all legal lots within its service area shown on the Attachment to Exhibit “4” to this
Judgment taking into consideration future reductions of Annual Allocation.
a. As a condition of completing a Permanent Transfer, the
Watermaster may demand that a BPA grantee (excepting BWD, Borrego Air Ranch satisfying the
criteria specified above, and an owner of an Original BPA Parcel satisfying the criteria specified
above) (i) submit a deed reflecting the grantee’s ownership in fee duly recorded, or Court order
evidencing ownership by the grantee, of a legal parcel or parcels overlying the Basin of sufficient
acreage to satisfy the Eligibility Requirement, or (ii) in the case where a BPA grantee is a mutual
water company formed afier the date of entry of this Judgment, submit a copy of the County

ordinance, County zoning letter(s), and such other documentation reasonably required by the

26

STIPULATED JUDGMENT




BEST BEST & KRIEGER LLP

L= -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
23
26
27
28

Watermaster to verify water demands for County approved land use entitlements of sufficient
quantity to meet the Eligibility Requirement (the “Eligibility Proof”).

b. For purposes of establishing the Eligibility Proof, a grantee may
show the requisite ownership of a legal parcel or parcels overlying the Basin to satisfy the
Eligibility Requirement held in the name of the grantee, a subsidiary of the grantee where the
grantee possesses at least a 51% ownership interest, or an affiliate of the grantee that has at least
51% common ownership with the grantee.

3. Eligibility Violation. In the event that the Watermaster determines that a
grantee has not satisfied the Eligibility Requirement (an “Eligibility Violation”), the Watermaster
will provide written notice of such Eligibility Violation to the grantee and such written notice will
specify a period of not more than one year to cure such Eligibility Violation (*Cure Period”). To
thereafter cure such Eligibility Violation, the grantee must submit the Eligibility Proof within the
Cure Period. If the grantee fails to so cure the Eligibility Violation within the Cure Period, the
BPA or that portion of the BPA to be transferred which is in excess of the Eligibility Requirement
following the end of the Cure Pertod, which ever quantity is less, will be returned to the grantor if
required by the terms of the Permanent Transfer, or else forfeited by the grantee and such BPA
will be permanently retired for the benefit of the Basin as a whole. No forfeiture of BPA or any
portion thereof will be valid except by order of this Court upon noticed motion and after hearing.

4. Transfer Records. Upon completion of the Permanent Transfer, the BPA
transferred will be assigned to the grantee’s BPA Parcel(s) on the records of the Watermaster and
removed from the grantor’s BPA Parcel(s) on the records of the Watermaster. Notwithstanding
the foregoing, upon completion of the Permanent Transfer to BWD or a mutual water company,
the BPA will be assigned on the records of the Watermaster to BWD or the mutual water
company, as applicable, and such BPA will be assigned for use within the service area
boundaries, including any future modifications thereto, of such entity.

5. Restrictions on Transfers. In order to protect the Basin and protect against
Undesirable Results, the Watermaster, with input from the Technical Advisory Committee, may

restrict Permanent Transfers and Leases to specific areas of the Basin based on reasonable,
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evidenced-based concern that the Permanent Transfer or Lease will cause or exacerbate
Undesirable Results, and then only in a manner that is equitable to all affected Pumpers.

6. Permanent BPA Transfers with Land Convevances.

a. BPA Parcels may be conveyed in full or in portions. With respect
to a conveyance of a fee interest to all of a BPA Parcel, the associated BPA will automatically
transfer to the successor of said BPA Parcel unless the grantor expressly retains BPA by meeting
the following conditions: (i) the deed, or comparable instrument, conveying such full BPA Parcel
expressly excludes all or a portion of the BPA from the conveyance, and specifies the quantity of
the applicable BPA that is retained by the grantor and the quantity, if any, that is conveyed with
the BPA Parcel to grantee; (ii) the grantor records a water rights restrictive covenant on the BPA
Parcel being conveyed with the San Diego County Recorder in a form substantially similar to the
applicable example provided in Exhibit “6” to this Judgment (“Water Rights Restrictive
Covenant”) specifying the quantity of the applicable BPA that was retained by the grantor and the
quantity, if any, that was conveyed with the BPA Parcel to grantee; and (iii) within ten (10)
business days of closing, grantor delivers via email and USPS (or other nationally-recognized
carrier) a copy of the recorded Water Rights Restrictive Covenant to the Watermaster and
identifies in writing to Watermaster the parcel(s) and well number(s) to which the BPA will
attach. The conveyed parcel will thereafter only be benefited by any residual BPA not retained
by the grantor, and if all BPA is retained by the grantor, the conveyed parcel will cease to be
benefited by BPA, and thus will no longer be a BPA Parcel, unless BPA is subsequently acquired
and designated for the benefit of such parcel through a Lease or Permanent Transfer.

b. With respect to a conveyance of a fee interest to a portion of a BPA
Parcel, the grantor shall: (i) specify in the deed, or comparable instrument, conveying such
portion of the BPA Parcel, the quantity of the applicable BPA retained by the grantor, if any, and
the quantity that is conveyed with the portion of the BPA Parcel to grantee, if any; (ii) if any
portion of the applicable BPA is conveyed with the portion of the BPA Parcel to grantee, record a
Water Rights Restrictive Covenant against both the portion of the BPA Parcel conveyed to the

grantee and the portion of the BPA Parcel retained by the grantor, with each Water Rights
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Restrictive Covenant specifying the amount of the applicable BPA conveyed, or retained, by each
parcel; (iii) if no portion of the applicable BPA is conveyed with the portion of the BPA Parcel to
grantee, record a Water Rights Restrictive Covenant against only the portion of the BPA Parcel
conveyed to the grantee specifying that none of the applicable BPA was conveyed to the parcel;
and (iv) within ten (10) business days of closing, deliver via email and USPS (or other nationally-
recognized carrier) a copy of the recorded Water Rights Restrictive Covenani(s) to the
Watermaster and identify in writing to Watermaster the parcel(s) and well number(s) to which the
BPA attaches with respect to the parcel(s) conveyed to grantee and the parcel(s) retained by
grantor.

c. All Water Rights Restrictive Covenants must include a covenant
prohibiting the future Pumping of Groundwater from the parcel upon which the Water Rights
Restrictive Covenant is recorded in excess of the amount of BPA specified in the Water Rights
Restrictive Covenant as conveyed or retained, as applicable, to such parcel, unless BPA is
subsequently acquired for the benefit of that parcel.

7. Compliance with Watermaster Review for Permanent Transfers. Except

for a Permanent Transfer of BPA concurrently with the transfer of a BPA Parcel or a Permanent
Transfer of a Party’s BPA to other overlying parcels owned by that Party or its affiliates, all
Permanent Transfers must be reviewed and approved by Watermaster prior to closing to consider
the means by which Groundwater use will be permanently reduced to facilitate the Permanent
Transfer of BPA and to confirm satisfaction of the Eligibility Requirements (Sections IIL.I(2)
above).

8. Permanent Transfer of BPA Separate from Parcel Transfer. If a Party’s

BPA is Permanently Transferred from a BPA Parcel separately from a conveyance of a fee
interest to the BPA Parcel, for the Permanent Transfer to become effective, (i) the Parties to the
Permanent Transfer must comply with the fallowing standards set forth in Exhibit “3” and (ii)
except for a conveyance of a portion of the applicable BPA to the BWD or a mutual water
company as a condition of obtaining water service, the grantor must record a Water Rights

Restrictive Covenant against the BPA Parcel with the San Diego County Recorder and
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subsequently deliver a copy of the recorded Water Rights Restrictive Covenant to the
Watermaster. The Water Rights Restrictive Covenant must specify the amount of BPA
transferred from the BPA Parcel, include a covenant prohibiting future Pumping from the parcel
from which the BPA is transferred inconsistent with the Permanent Transfer or the terms of this
Judgment, and identify the parcel(s) and wells(s) to which the transferred BPA is to be assigned.
If all BPA is transferred from the parcel, as specified in the Water Rights Restrictive Covenant,
the parcel will cease to be benefited by BPA, and thus will no longer be a BPA Parcel, unless
BPA is subsequently acquired and designated for the benefit of such parcel through a Lease or
Permanent Transfer.
8. Required Notices to Watermaster.

a. Leases. A Lease will only be effective after a written notice has
been received by Watermaster, signed by both Parties to the Lease, specifying the amount of
Annual Allocation leased, the term of the Lease, the well(s) to which the BPA is assigned during
the term of the Lease, the Party responsible for payment of applicable Pumping Assessments, and
if the BPA is then benefitted by Carryover, the amount of any Carryover leased to the lessee as a
component of the Lease. If the Lease is for one or more Water Years other than the then-current
Water Year, the notice will specify the BPA that correlates to the Lease in the future Water Years
subject to the Lease (i.e., all Water Years subject to the Lease other than the current Water Year),
and the amount of the Lease of Annual Allocation for such future Water Years will be determined
by multiplying the amount of BPA to which the Lease correlates by the Pumping Percentage
applicable to each of the future Water Years during the Lease.

b. Permanent Transfers. A Permanent Transfer will only be effective
after a written notice has been received by Watermaster, signed by both Parties to the Permanent
Transfer, specifying the amount of BPA permanently transferred; the new BPA Parcel and well(s)
to which the transferred BPA is to be assigned (excepting the BWD and mutual water companies
with respect to BPA Parcel); and certifying that the conditions in Sections 6 and 7 above have
been satisfied; and, except for a transfer of BPA concurrently with the transfer of fee title to an

Original BPA Parcel or a transfer of a Party’s BPA to other overlying parcels owned by that Party
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(see Subsection D.5), no Permanent Transfer will be effective until the grantor has obtained
approval from Watermaster for the transfer of the BPA following Watermaster review. If the
BPA grantor fails to deliver the required Permanent Transfer documents to the Watermaster in
accordance with, and at the time specified in this Subsection IILI, the BPA grantor and BPA
grantee shall be jointly and severally liable for the payment to Watermaster of all assessments,
including any unpaid Pumping Assessment and any Overproduction Penalty Assessment, together
with applicable interest and penalties relating to any delinquent assessment, through the date of
delivery of the Permanent Transfer documents to the Watermaster, as well as for any costs of suit,
attorneys' fees and reasonable costs of collection, which may include obtaining a lien on the BPA
Parcel (including any portion conveyed or retained), as prescribed by this Judgment.
Watermaster may elect to pursue recovery of amounts owed pursuant to this IIL.I.9 against
grantor, grantee, or both and against BPA Parcel(s) held by grantor and grantee.

c. Transfers of BPA Excluded from Convevance of Parcel. Upon

written notice to the Watermaster, a Party may transfer all or any portion of that Party’s BPA
excluded from the conveyance in accordance with Section IILI(9)(b) to any other parcel or
portion thereof overlying the Basin owned by that Party or its affiliate provided that such notice
identifies the BPA Parcel(s) and well(s) to which the BPA is to be assigned.

10.  Transfer Costs. All costs of transfers (including costs of any fallowing
remediation) will be borne by the Parties to the transfer transaction, not by Pumping Assessments.
Likewise, enforcement costs will be borne by the Parties to the transfer with the ability for the
prevailing party to recoup its legal costs from the non-prevailing party. If the Watermaster is the
prevailing party in a Watermaster enforcement action, the Watermaster may recoup its legal costs
from the non-prevailing party. If the Watermaster is not the prevailing party in a Watermaster
enforcement action, the Watermaster will provide for the payment of the costs and expenses of
the Watermaster from the Watermaster Budget.

11.  Temporary Assignments. Temporary assignment of Annual Allocation (for
up to six months of use, which period may be extended for cause upon application to and

approval of the Watermaster) will be allowed for well sharing during well maintenance and
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emergencies, which will be documented by the Parties to the well sharing and a notice signed by
both Parties submitted to the Watermaster within 30 days of use for accounting on Watermaster
records identifying the nature of the emergency necessitating the temporary assignment, and the
BPA Parcels and wells to which the Annual Allocation is assigned.

J. Fallowing Standards

1. Applicable Standards. For the purposes of avoiding blight associated with

dead agricultural vegetation and to reduce potential air quality and public health impacts from
wind-blown dust, if all or any portion of BPA is to be permanently transferred to another Party by
way of permanently fallowing any portion of a Party’s irrigated tree crop, the portion permanently
retired from irrigation will follow any and all County standards as may be promulgated under the
County’s land use authority, including any standards imposed under any applicable CEQA
document, as may apply. Provided, however, that the Minimum Fallowing Standards described
in Exhibit “3” shall serve as the minimum fallowing standards, as supplemented by any County-
imposed fallowing standards.

2. Compliance with Fallowing Standards. Where practicable, fallowing shall

be undertaken prior to the consummation of a permanent transfer. Where pre-transaction
fallowing is not practicable, one of the foliowing methods shall be utilized to ensure fallowing is
completed within 12 months of the transaction: (1) deposit with the Watermaster 120% of the
funds needed to complete the fallowing; (2) securing of a security or performance bond in favor
of the Watermaster in an amount equal to 120% of the anticipated cost of the fallowing; or (3)
establishment of an escrow for the transaction with a reputable title company with a holdback
from the purchase price equal to 120% of the anticipated cost of fallowing payable to the
Watermaster if fallowing is not timely completed within 12 months of the transaction. The
Watermaster shall be charged with certifying that fallowing standards have been met. Upon such
certification, retained funds held by escrow or Watermaster shall be promptly refunded to the
appropriate Party or Parties and/or security/performance bonds shall be released. The Party
responsible for the costs of complying with the fallowing standards, including the cost of security,

are to be negotiated between the Parties to the transfer.
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3. Fallowing Standards Applicable to Multi-Year Leases. To the extent the

Watermaster determines that a multi-year Lease of BPA has resulted in significant amounts of
dead trees or other crops on the land of the lessor Party and that the fallowing standards described
in Section IILJ(1). have been disregarded or not met for a period of at least 24 months, the
Watermaster shall have authority to seek a Court order to compel fallowing or impose a monetary
assessment to undertake fallowing. Watermaster will be entitled to recover its costs and
attorney’s fees from the lessor Party should Watermaster be a prevailing Party in such action.
The provisions of this Subsection ITLJ(3) shall not apply to cover crops described in the
Minimum Fallowing Standards attached as Exhibit “3” nor customary farming practices on the
lessor property.

4, Fallowing and Water Credits. Annual Allocation associated with BPA that

is granted in relation to a conversion of water credits may not be exercised (i.e., Groundwater
may not be Pumped pursuant to the BPA) nor the underlying BPA transferred until and unless (a)
the fallowing standards set forth in this Judgment have been satisfied for the parcel(s) from which
such water credits were generated, as approved by Watermaster, and (b) a restrictive covenant
limiting Groundwater production on such parcel(s) was recorded as part of the water credits
program, and if that was not recorded, then a new Water Rights Restrictive Covenant is recorded
against such parcel(s). Within six (6) months of its formation, the Watermaster shall review the
state of satisfaction of requirements (a) and (b) and issue a status letter to each applicable BPA
htl:)lder informing them that these requirements have been met or what further action is necessary
to satisfy these requirements. When the requirements are met, the BPA holder shall then update,
if needed, the parcels (identified by assessor parcel numbers) and well(s) (identified by state well
number(s)) to which the BPA is assigned and request necessary changes to Exhibit “4.”
Notwithstanding the foregoing, if the BPA holder meets the requirements of this Section J(4)
upon or after receipt of the transfer status letter, such BPA holder will have all rights and be
burdened with all responsibilities attendant to the BPA, including Carryover accrual, retroactively

to the date of this Judgment.
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K. Available Groundwater Storage Capacity

There likely exists in the Basin a substantial amount of available Groundwater storage
capacity which is not utilized for storage or regulation of Groundwater. Such storage capacity
can appropriately be utilized for storage and conjunctive use of water that may in the future be
imported to the Basin. It is essential that such storage capacity utilization be undertaken only
under Watermaster control and regulation, in order to protect the integrity of the Basin, its
Groundwater and any water imported to the Basin. Accordingly, any Person who wishes to store
and Pump imported water in the Basin must do so pursuant to a storage agreement with
Watermaster. All storage and recovery of imported water in the Basin, and all export of
Groundwater Pumped from the Basin for use on lands that do not overly the Basin, is enjoined
and restrained except pursuant to agreement with Watermaster. In any future allocation of Basin
storage capacity by Watermaster, the needs and requirements of lands overlying the Basin and of
the holders of BPA shall have priority and preference over storage for export.

L. Changes in Point of Extraction and New Wells,

Parties may change the point of Pumping on their real property for any BPA or portion
thereof to another point of Pumping on the same Party’s real property, whether by County-
permitted new wells or replacement wells, so long as such change of point of Pumping does not
cause Undesirable Results or interfere with an existing well of another Party.

IV. BASIN ADMINISTRATION

A. Watermaster. To assist this Court in the administration of this Judgment, this
Court establishes a Watermaster. Watermaster shall administer and enforce the provisions of this
Judgment (including the administration of the Physical Solution) and any subsequent instructions
or orders of this Court. Watermaster shall, in carrying out its duties, powers and responsibilities
herein, act in an impartial manner without favor or prejudice to any Pumper or Party.

B. Watermaster Board

L. Composition and Selection. The Watermaster Board will be comprised of

five members, with each member having one vote, as follows: one representative and one

alternate representing the BWD; one representative and one alternate representing the County;
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one representative and one alternate representing the agricultural sector Parties; one
representative and one alternate representing the recreational sector Parties; and one
public/community representative and one alternate. The Parties within the respective agricultural
and recreational sectors, and the process for selecting the respective agricultural, recreational, and
public/community representatives are specified in Exhibit “7.” Any Watermaster Board member
or alternate may be removed by the Court for cause. Any vacancy on the Watermaster Board
shall be filled by the same procedure used in the appointment of the vacant seat.

2. Decisions of the Watermaster. Except for decisions concerning a subject

matter for which a Supermajority Vote is required for approval, as specified in Section IV.B(3)
below, a decision agreed to by a majority of the Watermaster Board made when a quorum is
present will be a decision of the Watermaster; provided, however, that no action of the
Watermaster Board shall become effective without the affirmative vote of at least three members
of the Watermaster Board. A quorum constitutes three members of the Board. All Watermaster
decisions are final when made and may be appealed to this Court pursuant to Section VII.

3. Supermajority Subject Matters. Decisions by the Watermaster Board

concerning the following subject matters must receive a Supermajority Vote for approval

a. Decisions concerning the Watermaster Budget inclusive of the
Pumping Assessments;

b. Any change in the Watermaster Budget resulting in an increase of
more than $50,000;

c. Establishment of the rate of Overproduction Penalty Assessments;

d. Approval of capital projects;

e Borrowing of funds; and

f. Purchasing or disposing of real property.

4. Watermaster Board Meetings. All Watermaster Board meetings and

hearings must be conducted in substantial accordance with the requirements of the California
open meeting laws under Government Code sections 54950 et seq., otherwise known as the

“Brown Act”. Provided, however, that notwithstanding Government Code, section 54953(b)(3),
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at least two of the Watermaster Board members shall participate in Board meetings from
locations overlying the Basin. Further, because the Watermaster Board acts under the authority
of the Superior Court and does not qualify as a “local agency” under Government Code section
54951, any and all challenges to Brown Act compliance by the Watermaster Board may be heard
only by the Superior Court Judge with continuing jurisdiction over the Judgment in the
underlying action, in compliance with the requirements of the Judgment. Regular Watermaster
meetings must be noticed with an agenda and supporting materials made available to the public at
least three days prior to the meeting, and shall be open to the public in a public location that
overlies the Basin. Meeting minutes must be taken of all Watermaster Board meetings, a copy of
which must be furnished to any member of the public requesting such minutes.

C. Watermaster Staff. Watermaster may hire employees or contractors as needed,
which may include without limitation (a) one or more technical advisors to provide input to the
Technical Advisory Committee, Watermaster staff and the Watermaster Board, (b) a person to
prepare meeting notes, prepare an Annual Report to this Court, and administer this Judgment and
(c) an attorney to advise and represent the Watermaster. In order to avoid a potential conflict of
interest, the Watermaster Technical Consultant (interim or otherwise) must be independent (not
under contract with any Party) and selected by the Watermaster with input from the Technical
Advisory Committee through an arms-length RFP process, unless otherwise agreed to by a
Supermajority Vote of the Watermaster. Any technical advisor, attorney, executive director, or
similar employee or contractor performing services that concern technical or policy matters must
be independent (not under contract with any Party) and selected by the Watermaster (and if a
technical advisor, following input from the Technical Advisory Committee) through an arms-
length RFP process unless otherwise agreed by a Supermajority Vote. Any other Watermaster
employee or contractor may be employed by, or under contract with a Party, provided that he or
she abides by any relevant Court orders, Watermaster determines that the employee or contractor
will not be issuing technical or policy recommendations to Watermaster, and the retention of the
employee or contractor is appropriate to perform services to Watermaster in the most effective

and cost-efficient manner.
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D. Rules _and Regulations. The Watermaster will operate pursuant to the
Watermaster Rules and Regulations attached hereto as Exhibit “5.” The Watermaster may amend
the Watermaster Rules and Regulation by Supermajority Vote after public hearing, noticed to all
Parties, with a specific draft of the proposed modifications, no less than thirty days prior to the
date of the hearing thereon. Upon the request of any objecting member of the Watermaster, the
Watermaster must obtain Court approval of any proposed changes before they become effective.

E. Watermaster Powers and Responsibilities.

1. Powers. Subject to the continuing supervision and control of this Court,
the Watermaster will have and may exercise: (i) the powers and duties set forth for a GSA
pursuant to Water Code sections 10725 through 10726.5 and 10726.8 to the extent not
inconsistent with any provision of this Judgment and subject to the limitations under SGMA; and
(ii) any specific powers, authority and duties granted or imposed elsewhere in this Judgment.

2. Notice List. The Watermaster shall maintain a current list of Parties to
receive notice hereunder.

3. Annual Budget Process. The Watermaster shall prepare a Watermaster

Budget for each Water Year, hold hearings thereon, and adopt a final Watermaster Budget. The
annual Watermaster Budget will be determined by the Watermaster in an amount necessary to
fulfill the duties of Watermaster as prescribed by this Judgment and a reasonable reserve, all of
which will be subject to review and revision by the Court pursuant to Section VI1I. Following the
adoption of the Watermaster Budget, expenditures within budgeted items may thereafter be made
by Watermaster in the exercise of powers herein granted, as a matter of course. Commencing
with the Watermaster Budget for the 2021-2022 Water Year, the annual budget process to

determine the budget for the following Water Year will be as follows:

Completion Deadline  Action

June 30° Watermaster publishes the Watermaster Budget for ensuing Water Year
July 31 Any challenge to the budget by a Party must be initiated by notice to the
Watermaster

3 These dates commence in June preceding the beginning of the ensuing Water Year on October
1st for which the Watermaster Budget is being calculated. Therefore, Watermaster will publish
the Watermaster Budget for the 2021-2022 Water Year on or before June 30, 2021.
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August 30 Mediation of any challenge to the budget is completed pursuant to
Section VILA(1)

October 15 Any challenge to the budget by a Party unresolved by mediation will be
heard by the Court

October 15 Watermaster issues notice to each Party of that Party’s prior Water Year

Pumping (specifying the amount of Pumping of Annual Allocation and
Carryover, respectively), and the maximum amount of Annual
Allocation eligible for Carryover from the preceding Water Year.
Watermaster also provides each Party an estimate of the Pumping
Assessment to assist Parties in making informed decisions regarding
Carryover election and any election not to Pump or Carryover Annual
Allocation in the ensuing Water Year

October 31 Court order is entered on any Party’s challenge to budget heard by the
Court
October 31 Each Party informs Watermaster of Carryover election and amount, and

any election to forego Pumping and Carryover of its Annual Allocation
in the ensuing Water Year. Any Party that did not Pump Groundwater

during the preceding Water Year that intends to Pump Groundwater in

the ensuing Water Year informs Watermaster of such election.

November 30 Watermaster provides Pumping Assessment invoice, based on the
Adjusted Pumping Calculation for the preceding Water Year, to each
Party for first installment of Pumping Assessment

December 31 First installment of Pumping Assessment due

May 31 Watermaster provides Pumping Assessment invoice, based on the
Adjusted Pumping Calculation for the preceding Water Year, to each
Party for second installment of Pumping Assessment

June 30 Second installment of Pumping Assessment due

4. Pumping Assessments. The annual Watermaster Budget costs in excess of

applicable grants, loans, any Overproduction Penalty Assessment funds elected by Watermaster
to be applied to the Watermaster Budget (i.e. any such funds not used to Lease Annual Production
to offset the Overproduction), and assessments levied and collected on the State Park and the
Borrego Springs Unified School District for their Pumping, will be funded by a uniform
“Pumping Assessment”. To determine each Party’s Pumping Assessment, Watermaster will first
determine for each Party an “Adjusted Pumping Calculation,” which will equal the Amount of
Annual Allocation Pumped by the Party during the preceding Water Year (or by the Party’s lessee

if the Party has Leased any portion of its Annual Allocation to another Party), minus the amount
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of Carryover Pumped during the preceding Water Year* by the Party (or any lessee of the
Carryover) and minus any amount of Groundwater Pumped pursuant to a Lease of Annual
Allocation or Carryover from another Party, plus the amount of Carryover elected for the ensuing
Water Year by the Party. The amount of each Party’s Pumping Assessment will be calculated by
multiplying the amount of the annual Watermaster Budget against a percentage derived by
dividing the amount of the Party’s Adjusted Pumping Calculation by the total of all Parties’
Adjusted Pumping Calculations. If a Party timely notifies Watermaster that no Pumping will
occur pursuant to the Party’s BPA during the ensuing Water Year and that the Party will not
Carryover any of its Annual Allocation from the preceding Water Year, that Party’s Adjusted
Pumping Calculation shall be excluded from the total of all Parties’ Adjusted Pumping
Calculations in calculating Pumping Assessments for the ensuring Water Year under this
Subsection IV(E)(4) and the Party will not be assessed a Pumping Assessment in the ensuing
Water Year. Under such election, no Pumping may be made pursuant to the applicable Annual
Allocation during the ensuing Water Year. If a Party electing to forego Pumping in a Water Year
pursuant to a BPA subsequently elects to Pump Groundwater pursuant to the BPA in a future
Water Year (i.e., any Water Year after the ensuing Water Year) or transfers the BPA to another
Party pursuant to a Lease or Permanent Transfer and the transferee elects to recommence
Pumping in the future Water Year pursuant to the BPA, the Party’s Adjusted Pumping
Calculation for purposes of determining the amount of the Party’s (or the transferee’s) Pumping
Assessment during the Water Year in which it intends to recommence Pumping will be
determined on the basis of the Party’s Annual Allocation in effect during the preceding Water
Year (i.e., for purposes of calculating the Pumping Assessment the Party [or transferee] will be
deemed to have Pumped the applicable Annual Allocation during the preceding Water Year).
The cumulative Adjusted Pumping Calculations used as the denominator for determining

Pumping Assessments will be adjusted in a like amount.

4 There will be no Carryover Pumped during the 2020-2021 Water Year because this will be the
first Water Year with Annual Allocations.
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5. Annual Report

a. Process. The Watermaster shall file an Annual Report with this
Court not later than February 1 of each Water Year beginning February 1 following the first full
Water Year after entry of Judgment. Prior to filing the Annual Report with this Court,
Watermaster shall notify all Parties that a draft of the Annual Report is available for review and
shall provide notice of a hearing to receive comments and recommendations for changes in the
report. The notice of hearing may include such summary of the draft report as Watermaster may
deem appropriate. Watermaster shall also distribute the Annual Report to the Parties requesting
copies and file it with DWR.

b. Contents. The Annual Report shall include the information set
forth in Water Code section 10728 and 23 California Code of Regulations section 356.2, an
annual fiscal report of the operation of Watermaster during the preceding Water Year, an audit of
all assessments and expenditures by Watermaster, a summary of the management of the Basin
and Watermaster activities pursuant to this Judgment, a summary of aggregate Pumping, a record
of Leases and Permanent Transfers of BPA and the amount of Carryover held by each Party, any
recommendations to the Court concerning further orders of this Court to advance the Sustainable
Groundwater Management for the Basin, and such additional information as may be required by
order of the Court.

6. Pumping Reports. Each Pumper shall transmit to Watermaster, pursuant to

procedures and time schedules to be established by Watermaster, water production data from the
Pumper’s meter system. Each Pumper shall annually file with Watermaster, on a form to be
prescribed by Watermaster, a report that provides: (i) a written verification by the manufacturer
or qualified meter installer certifying the ongoing accuracy of the meter readings and meter
calibration, as well as verification that there are no valves or other devices upstream of the meter
that could lead to pumped water being diverted before being read by the meter; and (ii) such
additional information as may be required by order of the Court.

7. Meetings with the Technical Advisory Committee., The Watermaster shall

meet on a regular basis and at least semi-annually with the Technical Advisory Committee to
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review Watermaster activities pursuant to this Judgment and to receive advisory
recommendations from the Technical Advisory Committee.

8. Unauthorized Pumping. The Watermaster shall undertake any action,
including bringing any motion to the Court, necessary to enjoin unauthorized Pumping.

9. Data, Estimates and Procedures. The Watermaster shall use, among other

available data, BVHM runs and best available records and data to support the implementation of
this Judgment. Where actual records of data are not available, Watermaster shall rely on and use
sound scientific and engineering estimates for the BVHM runs. Watermaster may use
preliminary records of measurements, and, if revisions are subsequently made, Watermaster may
reflect such revisions in subsequent accounting.

10. Watermaster’s Access to Private Property. Watermaster may enter the

private property of Parties for the purpose of administering its responsibilities under this
Judgment, provided that, excepting any entry only for the specified water quality monitoring and
alternative meter inspection purposes pursuant to Sections VI(A) and VI(B), such entry may only
be made at the permission of the Party and following execution of another Entry Agreement as
specified in Exhibit “8” specifying the other activities to be undertaken, or pursuant to or an
inspection warrant under Water Code section 10725.4.

F. Injuries Caused by Watermaster and Board Member, Officer, and

Appointing Entity Liabilitv. As a special master of this Court, Watermaster will not be held
liable to any Person for any injury, at law or in equity, alleged to result or arise from,
Watermaster's actions or omissions. The Court may, however, through noticed motion to this
Court under the continuing jurisdiction provisions set forth in Section VII of this Judgment, order
Watermaster to effect an appropriate remedy for any Person demonstrating an injury resulting
from Watermaster’s actions or omissions, including without limitation payment of monetary
sums. No Watermaster Board member or officer, nor any Person appointing a Watermaster
Board member, will be held liable for any injury arising from or relating to a Watermaster Board
member’s or officer’s service on behalf of Watermaster if such Board member or officer

conducted himself or herself in good faith and reasonably believed that his or her conduct was
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lawful and in compliance with the Judgment, Rules and Regulations of the Watermaster and
orders of the Court. If any dispute arises concerning the satisfaction of this criteria for such
exemption of liability pursuant to the preceding sentence, the Court will determine such matter on
noticed motion pursuant to the continuing jurisdiction provisions set forth in Section VII of this
Judgment. If this Court determines in such a proceeding that the Board member’s or officer’s
conduct was made in good faith and pursuant to a reasonable belief that his or her conduct was
lawful and in compliance with the Judgment, Rules and Regulations of the Watermaster and
orders of the Court, then: (i) any monetary remedies ordered by this Court will not be paid by the
subject Watermaster Board member, officer, or appointing Person, but rather by Watermaster;
and (ii) any reasonable attorney fees, costs, or other expense incurred by such Watermaster Board
member, officer, or appointing Person in defense of, or as a result of, the matter will be paid in
advance or reimbursed by Watermaster. Watermaster shall obtain and maintain liability
insurance, including Officers and Directors coverage, in amounts reasonably necessary to cover
Watermaster’s obligations under this Section IV.F, provided that Watermaster shall only be
obligated to obtain as much of such insurance as is available to Waterrmaster at reasonable rates.

G. Technical Advisory Committee

1. Selection of Technical Advisory Committee. A Technical Advisory

Committee is established to advise the Watermaster on technical matters. TAC meetings may be
conducted by meeting within the Basin, by telephone conference, or by web-based video
conference, as determined by the TAC members from time to time. TAC meetings shall be open
to the public, and shall provide an opportunity for public comment. Membership of the Technical
Advisory Committee will be open to an expert hired by any Party holding BPA or the County.
To participate on the Technical Advisory Committee, the expert must be a California licensed
hydrogeologist, California licensed engineer, professional hydrogeological modeler, professional
Groundwater statistician, or other California licensed member of a recognized professional
discipline approved by the Watermaster. The Technical Advisory Committee will endeavor to
decide all matters by consensus. If consensus cannot be achieved, the Technical Advisory

Committee will present a report to the Watermaster describing the differences of opinion and

42

STIPULATED JUDGMENT




BEST BEST & KRIEGER LLP

o

N0~ N LA

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

arguments in support thereof, with a draft of the report circulated for comment and input by all
Technical Advisory Committee members prior to submission of the report to Watermaster.

2. Technical Advisory Committee Duties and Responsibilities, The Technical

Advisory Committee’s responsibilities will include, without limitation, making recommendations
based on best science and data collected regarding the Water Budget and the avoidance of
Undesirable Result, determined by the TAC based on best available data, including without
limitation information generated from BVHM model runs. Such assessment must consider all
inflows and outflows from the Basin, including without limitation mountain front underflow and
flux into the Borrego Springs Basin across the Coyote Creek fault and all other underflows,
agricultural and recreational irrigation return flows; specific yield differences of the three aquifers
(upper, middle, and lower) within the different Management Areas of the Basin; and other matters
approved by the Watermaster to improve upon initial assumptions regarding the Water Budget
that will enable better Adaptive Management of the Basin.

H. Environmental Working Group. An Environmental Working Group (EWG)

will be established to advise the Watermaster on GDE and any other matters approved by the
Watermaster. The EWG budget, which shall be adequate for the EWG to carry out its
responsibilities as directed by the Watermaster, will be included in the Watermaster Budget.

V. ASSESSMENTS

A, Authorized Assessments. The Watermaster is authorized to set, levy and collect

assessments from the Parties as described herein.

1. Pumping_Assessment. The Watermaster shall provide an invoice for the
assessed Pumping Assessment to each Party pursuant to the schedule set forth in Section IV.E(3).
Each Party who does not timely notify Watermaster of their election to forego Pumping and
Carryover of its Annual Allocation in the ensuing Water Year will be liable for the payment of
such invoice regardless of whether they subsequently Lease or Permanently Transfer part or all of
their Annual Allocation during that Water Year. An appeal of the Watermaster’s calculation of
any Pumping Assessment must be brought pursuant to Section VII of this Judgment within thirty

(30) days of receipt of Watermaster’s invoice. Payment of any Pumping Assessment appealed to
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the Court must be made within ten (10) days following the Court order on appeal. If payment is
not made on or before the applicable due date, the Watermaster will add a penalty of one percent
(1%) per month thereof to such Party's statement.

2. Overproduction Penalty Assessment. The Watermaster shall provide an
invoice for an Overproduction Penalty Assessment to each Party who produces in excess of the
Party’s Max Overproduction Limit, subject to Section Il1I.G herein rno later than thirty (30) days
following the end of the Water Year in which the Overproduction occurred. Any appeal of an
assessed Overproduction Penalty Assessment must be brought pursuant to Section VII of this
Judgment within thirty (30) days of receipt of Watermaster’s invoice for the Overproduction
Penalty Assessment. Unless timely appealed, payment of Watermaster’s invoice for the
Overproduction Penalty Assessment must be made within ten (10) days of receipt of the invoice.

3. Failure to Pay Assessment and Enforcement of Assessments. If a Party
knowingly fails to pay an assessment after receipt of the notice of assessment pursuant to the
terms of this Judgment within 30 days of it becoming due pursuant to the terms of this Judgment,
the Party shall be liable to the Watermaster for interest at a rate of 1 percent per month on the
delinquent amount of the assessment and a 10-percent penalty of the amount of the assessment
without any interest thereon, consistent with Water Code section 10730.6(b). To collect payment
of any delinquent assessment properly levied pursuant to this Section V, Watermaster may
exercise the same collection methods authorized to a GSA under Water Code section 10730.6 or
the statutory authority of BWD to collect on the tax rolls unpaid assessments pursuant to the
BWD’s enabling legislation. (Wat. Code, §§ 37200 et seq.).

VI. WELL METERING AND WATER QUALITY TESTING

A, Meter Installation for the Purpose of Accurately Measuring Water Use.

Parties holding BPA will install and maintain, at their own expense, meters approved by
Watermaster that can electronically transmit a recording of the amount of Groundwater Pumped
from the Basin and other data to the Watermaster in real time on a schedule as determined by the
Watermaster. This meter program will result in cost savings by avoiding the need for the

Watermaster to physically read, inspect and validate the accuracy of meters. Alternatively, any
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Party holding BPA may elect to install and maintain, at its own expense, other meters approved
by Watermaster on condition that: (i) the Watermaster physically read the meters on the schedule
determined by the Watermaster and the Party pay all costs associated with the Watermaster’s
reading, accounting and reporting related to such meters; and (ii) the Party has executed an Entry
Agreement as specified in Exhibit “8” for the purpose of allowing Watermaster access to the
Party’s well.

B. Water Quality Monitoring Plan

1. Purpose. Regular water quality monitoring is essential to avoiding
Undesirable Results and achieving Sustainable Groundwater Management for the Basin.

2. Administration. Water quality monitoring will be conducted at times and
places established by a water quality monitoring plan, which will include a designated network of
monitoring wells, developed by the Watermaster with Technical Advisory Committee input
within 24 months of entry of Judgment. The Watermaster will determine if changes in water
quality are significant and unreasonable following consideration of the cause of impact, the
affected beneficial use, potential remedies, input from the Technical Advisory Committee, and
subject to approval by this Court exercising independent judgment. Any Party may appeal the
approval of the water quality monitoring plan to this Court for resolution pursuant to Section VII.
Qualified Watermaster staff or consultants are permitted to access private property for the sole
purpose of water quality testing under the approved water quality monitoring program in
compliance with the terms of an Entry Agreement with the landowner. Such Entry Agreement

must be in substantial compliance with the form of agreement attached hereto as Exhibit “8.”

which will protect the landowner from liability for damage and injury resulting from
Watermaster’s entry onto the parcel (including naming the landowner and all businesses
operating on the property as additional insured), provide for advance notice, limit activities on the
parcel to those necessary to accomplish the purpose of the entry, avoid undue interference with
agricultural or other business activities upon the parcel, and ensure the safety of third parties
entering onto operating agricultural properties. Nothing in this Judgment shall preclude the

Watermaster from obtaining an inspection warrant under Water Code section 10725.4.
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VII. CONTINUING JURISDICTION AND APPEAL OF WATERMASTER
DECISIONS

A. Jurisdiction Reserved. Consistent with Section 852 of the Code of Civil

Procedure, full jurisdiction, power and authority are retained by and reserved to this Court for
purposes of enabling this Court upon the noticed motion of any Party or the Watermaster, or sua
sponte, to make such further or supplemental orders or directions as may be necessary or
appropriate for: (i) the operation of the Physical Solution established by this Judgment; (ii)
interpretation, enforcement or carrying out of this Judgment, or (iii) the modification,
amendment, or amplification any of the provisions of this Judgment, or to add to the provisions
hereof, consistent with the rights herein decreed.

1. Contested Watermaster decisions or other matters of disagreement will be
reviewed by this Court upon noticed motion of any Party, any Watermaster Board member or the
Watermaster. The Court review shall be de novo, without evidentiary weight to the Watermaster
action or decision. The decision of the Court upon any such motion shall be an appealable
“Supplemental Order” in this case. When the Supplemental Order is final it shall be binding upon
the Watermaster and the Parties. With the exception of motions to review the Watermaster
Budget or any assessment issued by Watermaster, which are subject to a thirty (30) day filing
deadline, any such motion must be filed with the Court within ninety (90) days of the
Watermaster decision or action or it is barred. Unless otherwise agreed by all Parties in
disagreement, any Watermaster Boardmember in disagreement, and Watermaster if the dispute
involves Watermaster (“Party(ies) in Disagreement™), upon filing a motion with this Court to
resolve the disagreement, the Parties in Disagreement shall first engage in mediation, which
mediation will extend the Court hearing date for up to sixty (60) days while the mediation is
pending. Unless otherwise provided for herein or the Parties in Disagreement agree otherwise,
the mediation will be initiated and conducted under the applicable rules of the American
Arbitration Association that are applicable as of the date of the dispute. The mediation will be
limited to one full day unless extended by the Parties in Disagreement. The Parties in

Disagreement participating in any such mediation will be responsible for their own individual
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costs of participation and shall split evenly the cost of the mediation unless the Watermaster is a
Party in Disagreement, in which case the Watermaster shall contribute 50% of the cost, using
funds from Watermaster’s annual budget, and the other 50% of the cost will be split evenly
among the other Parties in Disagreement participating in the mediation.

2. This Court may appoint an independent special master or referee to advise
this Court with respect to any dispute.

3. Annual status conferences will be established as part of this Judgment for
the Watermaster to report to this Court, for this Court to consider any matters presented by the
Watermaster requiring Court approval, and for review of any disputed matters noticed for hearing
on the date of the annual status conference in accordance with this Section VIL.A(3).

4, Any Watermaster Board member, officer, or Person appointing a
Watermaster Board member, including but not limited to the County of San Diego, named in
litigation filed after the close of the Annual Budget and Pumping Assessment proceedings under
Section IV.E(3), (4), may bring a motion to this Court without the necessity of engaging in
mediation pursuant to Section VILA(1), to obtain an order of this Court to revise the Annual
Budget and Pumping Assessment as necessary to ensure that the Watermaster is properly
capitalized to promptly fund Watermaster’s responsibilities set forth in Section IV.F.

B. Watermaster Enforcement. Watermaster (as well any Party upon Watermaster’s

failure or refusal to enforce) may petition this Court to issue enforcement orders, upon noticed
motion and after hearing, as necessary to remedy any non-compliance with the terms of this
Judgment. The prevailing party, including without limitation the Watermaster, in an enforcement
action will be entitled to recover its costs of suit, attorneys’' fees and reasonable costs of
collection, which may include obtaining a lien on the Party’s (Parties”) BPA Parcel, if applicable,
as prescribed by this Judgment. Watermaster is also authorized to coordinate with the County in

connection with County enforcement of land use and nuisance ordinances related to fallowing.
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VIII. FINDINGS

A, The Judgment is consistent with Section 2 of Article X of the California
Constitution, requiring that the water resources of the State be put to beneficial use to the fullest
extent possible.

B. The Judgment is consistent with the water right priorities of all non-stipulating
Parties and any Persons who are De Minimis Pumpers.

C. The Judgment treats all objecting Parties and any persons who have claims that are
exempt equitably as compared to the Stipulating Parties.

D. Plaintiff complied with the service and notice provisions of Code of Civil
Procedure sections 835 and 836, which compliance is deemed effective service of process of the
Complaint and notice on all interested parties of the Comprehensive Adjudication of the Basin for
purposes of establishing in rem jurisdiction and the comprehensive binding effect of the
Comprehensive Adjudication, consistent with Code of Civil Procedure sections 836(j) and 851.

E. All rights to Pump and store water in the Basin are comprehensively determined
by this Judgment consistent with Code of Civil Procedure sections 830(b)(7) and 834. All
unexercised rights and future rights to Pump water in the Basin are subordinated to all rights of
the Parties currently being exercised and rights authorized under this Judgment, consistent with
Code of Civil Procedure section 830(b)(7).

F. Pumping by Parties that are De Minimis Pumpers as of the time of the filing of the
Complaint does not presently have a material effect on the groundwater rights of other Parties.
Accordingly, this Judgment does not presently regulate a Party that was Pumping Groundwater as
a De Minimis Pumper as of the time of the filing of the Complaint, provided the Pumping by such
De Minimis Pumper remains within the two acre foot use limitations established in this Judgment
and provided that such De Minimis Pumper does not seek to transfer their Pumping to another
real property owned by another Person. The Court may revisit and change this finding upon a
showing of necessity for the Adaptive Management of the Basin pursuant to the Court’s

continuing jurisdiction.
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IX. BINDING EFFECT

The Judgment is binding on the Parties to the Comprehensive Adjudication and all their
successors in interest, including, but not limited to, heirs, executors, administrators, assigns,
lessees, licensees, the agents and employees of the Parties to the Comprehensive Adjudication
and all their successors in interest, and all landowners or other persons claiming rights to Pump
Groundwater from the Basin, consistent with Code of Civil Procedure section 851. The Judgment
also is an in rem judgment binding on all real property overlying the Basin. The Watermaster
may cause this Judgment to be recorded against any or all parcels overlying the Basin. The
grantor of any real property subject to this Judgment shall notify the purchaser of the existence of
the Judgment and its binding effect on the real property.
X. MISCELLANEOUS PROVISIONS

A. Water Quality. Nothing in this Judgment shall be interpreted as relieving any

Party of its responsibilities to comply with State or Federal laws for the protection of water
quality or the provisions of any permits, standards, requirements, or orders promulgated
thereunder.

B. Well Abandonment. The Parties and Watermaster agree to cooperate with the
County in the enforcement of the County’s well abandonment ordinance in effect in the Basin as
improperly abandoned wells have the potential to provide a migration pathway of contaminants
into the Basin.

C. Designation of Address for Notice and Service. Each Party shall designate the

name, address, and e-mail address to be used for purposes of all subsequent notices and service,
either by its endorsement on this Judgment or by a separate designation to be filed within thirty
days after Judgment has been entered. This designation may be changed from time to time by
filing a written notice of such change with Watermaster. Any Party desiring to be relieved of
receiving notices may file a waiver of notice on a form approved by the Watermaster. If no
designation is made, a Party’s designee shall be deemed to be, in order of priority: i) the Party’s
attorney of record; ii) if the Party does not have an attorney of record, the Party itself at the

address specified on the Watermaster”s list.

49

STIPULATED JUDGMENT




BEST BEST & KRIEGER LLP

b

e Ny A W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

D. Notice and Service of Documents. All notices or service of documents pursuant
to this Judgment by Watermaster or any Party will be made by electronic mail to the greatest
extent feasible.

E. No Abandonment of Rights. In the interest of the Basin and its water supply, and
the principle of reasonable and beneficial use, no Party shall be encouraged to Pump and use
more water in any Water Year than is reasonably required. Failure to Pump all of the
Groundwater to which a Party is entitled will not be deemed or constitute a forfeiture or an
abandonment of such Party’s right, in whole or in part, except upon a written election by the Party
holding the BPA or by order of the Court exercising continuing jurisdiction under Section VII
upon noticed motion and after hearing.

F. Costs. Except subject to any existing Court orders and stipulations or separate
agreement of one or more Parties, each Party shall bear its own costs and attorneys’ fees arising
from the Comprehensive Adjudication.

G. Headings; Paragraph References. Captions and headings appearing in this

Judgment are inserted solely as reference aids for ease and convenience; they shall not be deemed
to define or limit the scope or substance of the provisions they introduce, nor shall they be used in
construing the intent or effect of such provisions.

H. Third Party Beneficiaries. There are no intended third party beneficiaries of any

right or obligation of the Parties.
L Severability. Except as specifically provided herein, the provisions of this
Judgment are not severable.

J. Mutual Water Companies Formed After Entry of Judgment. Any mutual

water company formed after entry of Judgment shall only construct, install and operate water
conveyance, production, storage and supply facilities, including but not limited to wells and
pipelines, that meet the laws, standards and regulations specified in Exhibit “9.” Further, no
mutual water company formed after entry of Judgment shall seek to be acquired by, merge with,

or be taken over by BWD without the express, advance written consent of BWD.
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Nothing in this Judgment is intended to preclude any party, including but not limited to
BWD, from advancing positions regarding any such mutual water company's ability to meet the
laws, standards and regulations applicable to mutual water companies.

K. Cooperation; Further Acts. The Parties shall fully cooperate with one another,

and shall take any additional acts or sign any additional documents as may be neccessary,
appropriate or convenient to attain the purposes of this Judgment.

L. Exhibits and Other Writings. Any and all exhibits, documents, instruments,

certificates or other writings attached hereto or required or provided for by this Judgment, if any,
will be deemed part of this Judgment and will be considered set forth in full at each reference

thereto in this Judgment.

Dated: A'Phl. Q , 2021 By:
' Peter J. Wilson

Superior Court of the State of California for
the County of Orange
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ESTIMATE OF DISCRETIONARY PROCESSING TIME AND COSTS

Project Name:

Project Number:

Staff Completing Schedule:
Decision-Making Body:

Rams Hill Specific Plan Amendment
SPA-24-001

Daniella Hofreiter

Planning Commission and Board of Supervisors

Date Schedule Produced/Revised: 10/28/2024
. . Actual
TASK/ACTIVITY Est'lmated Estlmated Completion
Duration (Days) | Completion Date
Date

APPLICATION SUBMITTAL 10/8/2024
PDS reviews project application "completeness" , completes planning and environmental scoping 30 11/7/2024 10/30/2024
PDS meets with applicant to discuss scoping letter, cost estimate and schedule 8 11/7/2024
Applicant Submits 1st Iteration submittal per scoping letter requirements* 45 12/23/2024
PDS Reviews 1st Iteration Submittal 90 3/24/2025
PDS meets with applicant to discuss 1st iteration submittal* 10 4/3/2025
Applicant Submits 2nd Iteration submittal addressing PDS comments* 30 5/3/2025
PDS Reviews 2nd Iteration Submittal 30 6/2/2025
PDS meets with applicant to resolve final project issues* 21 6/23/2025
PDS prepares Addendum and Application Amendment Form (AAF) | 60 8/22/2025
Applicant submits requested information (AAF, copies of plans, studies, etc.) and Addendum goes out for public review 45 10/6/2025
PDS makes staff recommendation on the project & finalizes project documentation 60 12/5/2025
Planning Commission Hearing 67 2/10/2026
PDS Prepares Board Letter 67 4/20/2026
Board of Supervisors Hearing 30 5/20/2026
PROJECT SCHEDULE ASSUMPTIONS COST ESTIMATE ASSUMPTIONS COST ESTIMATE SUMMARY
Project description remains consistent throughout process Estimate is based on relative cost of projects of similar complexity Total Discretionary Cost Estimate $391,339
Applicant will submit information in accordance with schedule Estimate does not include applicant's consultant/engineering costs Deposits Paid to Date $54,000
The project will not be continued by decision maker or appealed Does not include County costs for post discretionary review (e.g. final map) Account Balance $75,000
All issues will be resolved concurrently. Costs assume project schedule assumptions are maintained Estimated County Costs Remaining $337,339
Bolded tasks are under the control of applicant/consultant. Costs will be paid at installments throughout the process Fish & Wildlife Fees/ County Clerk Fee $3,393
* Task can be eliminated if earlier draft documents are adequate. If project is over budget, cost estimate will be revised % Expended of Total Cost Estimate -5.37%

Hearing date subject to decision making body availability & schedule
Dates which fall on a holiday have an actual completion date the first
business day after such holiday.

Assumes deposit account balance remains positive. County work may not
proceed without adequate funds.

Project will rely on an exemption or previous environmental document
Cost estimate does not include additional deposits for Trails Review or DEH that
may be required






