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i V-1  This introductory comment provides a summary of more
Via Electronic Mail Only detailed comments that occur later in the comment letter.
Darin Neufeld As such, this comment is noted and detailed responses to
i the issues mentioned in this comment are provided in
anning and Development
5510 Overland Avenue responses to V-2 through V-33. Please also refer to
San Diego, CA 92123
E-Mail: Darin Neufeld@sdcounty.ca.gov responses to comments G-1 through G-69.
Re:  Lake Jennings Market Place Revised Draft Environmental Impact A . .
Report (State Clearinghouse Number: 2014121089 ) V-2 The County acknowledges that the project is inconsistent
Dear Mr. Neufeld: with the existing designations set forth by the General Plan
‘We submit this letter on behalf of Cleveland National Forest Foundation to and Zonlng Ordlnancev and that a General Plan Amendment
state our position that the Revised Draft Environmental Impact Report ("RDEIR") does and Rezone iS required for project imp|ementation P|ease
not comply with the requirements of the California Environmental Quality Act ("CEQA™) '
and the CEQA Guidelines, for all of the reasons set forth below, as well as all of the V-1 refel’ tO response tO com ment G'2
reasons stated in our letter of January 4, 2016 commenting on the DEIR ("SMW DEIR
letter"). Like the DEIR before it, this RDEIR takes a blinkered approach to analyzing and
mitigating the Project’s significant impacts and the RDEIR’s evaluation of alternatives to
the Project remains flawed.
As explained in our January 4, 2016 letter on the DEIR for this Project, the
County determined years ago that the proposed Project site would be designated for
housing to serve unmet current and projected future demand for housing in the Lakeside
community. The proposed Project remains inconsistent with the County’s General Plan V-2
and the designated use of the site for housing. Especially in light of the County’s housing
crisis, the County should deny this regional-scale shopping center proposed on a site
designated for housing. See, KPBS article entitled, San Diego’s Housing Crisis
Squeezing The Middle Class, August 8, 2016, available at:
! When our comments refer to both the Draft Environmental Impact Report
(“DEIR™) and the RDEIR, they are collectively referred to as the “EIR”,
496 South Coast Development

I_)2 Lake Jennings Market Place
Final EIR

August 2017



Response to Comments

Darin Neufeld V-3  The County does not concur with this comment. There
- e were no changes to the analysis, data or conclusions of the
ISE reports (Air Quality Conformity Assessment and
h_[lp:/fwwabe:u?r;y’ncwsﬁO16r'aupJU8/h0using-cri5is-snueczes-middle—ciass/, and \é_zt ACOUStiC&| and Ground Vibration Slte Assessment). The
SR ont County considers the EIR’s air quality and noise findings to
o In addmn’n, }hc F(mr}[y has pliesenle_d inaccurate, mlslcading data alnd be Valld, and ha.S Confl rmed that they are ConSIStent Wlth the
nalysis related to the Project’s noise and air quality impacts. See, Letter from Rick . ) N
Tavares, President, Investigative Science & Engineering (“ISE”™), Inc. to Darin Neufeld, ~ various tEChnlcal analyses prepared fOf the prOJect. Please
C ) N S L i | V-3
“ounty Planner dated September 3, 2016, attached as Exhibit B. As explained in the ISE
letter, the County misrepresented the project consultant’s work, which undermines the aISO refer to responses to comments \]'1 '[hI’OUgh \]'6 and X'
validity of the County’s noise and air quality analyses and of the EIR in general. _J 1th rough X-3
L The RDEIR’s Analysis of Project Alternatives Remains Inadequate. N V-4 The County dlsagrees that the analys|s of alternatives is
. Every EIR must describe a range of altenatives to the proposed project and inadequate. The range of alternatives originally evaluated in
its location that would feasibly attain the project’s basic objectives while avoiding or . . .
substantially lessening the project’s significant impacts. Pub. Res. Code § 21100(b)(4); the Draft EIR and prOVIded In the Draft ReV|Sed EIR are
CEQA Guidelines § 15126(d). A lysis of alternatives is tial for th ; ; ;
Gounty to comply with CEQA's mandats thatsigoiicant envirommental dumage be considered appropriate and are considered to be adequate
avoided or substantially lessened where feasible. Pub. Res. Code § 21002; CEQA because they Conta”‘] enough Var|at|on to faC|||tate |nf0rmed
Guidelines §§ 15002(a)(3), 15021(a)(2), 15126(d); Citizens for Quality Growth v. City of .. . . .. R
Mount Shasta (1988) 198 Cal. App.3d 433, 443-45. As stated in Laurel Heights V-4 decision making and public participation that leads to a
Improvement Association v. R ts of Uni ity of California, 47 Cal.3d 376, 404 i i i
(1588) “[wlithout rflealnaiflgvfuligni?yiias on;rjg;ést iflftlhzrlglslll, neialher the courts nor reasoned ChOICG (CEQA GUIdeIIneS’ 151266(a)-(f)) The
the public can fulfill their pmpcrro]e‘s in l.he CEQA process. - [Com.'ts wi_ll nlut] alterna“ves analyzed In the EIR Would reduce |mpaCtS to
countenance a result that would require blind trust by the public, especially in light of . - ..
CEQA’s fundamental goal that the public be fully informed as to the consequences of biological resources, cultural resources, GHG emissions,
action by their public officials. and transportation/traffic when compared to the proposed
The RDEIRs analysis of alternatives fails to remedy errors in the DEIR i iti i i
identificd in our January 4, 2016 letter, and introduces new errors into the analysis. J prOJ ect. . In add|t|0n, as prQVIded in Chapter . 40
_ _ _ Alternatives to the Proposed Project, of the Draft Revised
A, The RDEIR Fails to Analyze Alternatives That “Offer Substantial . . .
Environmental Advantages Over the Project Proposal.” EIR, the alternatives analysis was revised to reflect the
In our letter dated January 4, 2016, we identified several errors in the updated GHG emiSSionS anaIySiS and reViSGd COnC|USi0nS.
DEIR’s alternatives analysis, none of which the RDEIR attempts to address. Our January i H ifi
4 letter explains, for example, that the alternatives offered “Reduced Commercial™ Further’ no new alternatives have b_een Identlfle_d by the
Alternatives 1 and 2, do little to remedy the most impactful features of the Project. As V-5 commenters that are Capable Of reducn’]g GHG emissions to
such, they do not satisfy CEQA’s mandate that an EIR discuss a reasonable range of - ]
alternatives that “offer substantial environmental advantages over the project proposal.” a Ievel IeSS than Slgnlflcant
Citizens of Goleta Valley v. Board of Supervisors, 52 Cal.3d at 566 (1990). _J
V-5  Please refer to responses to comments V-4 and G-66. The
il N R County disagrees that the EIR fails to analyze alternatives
that offer substantial environmental advantages over the
proposed project. As described in Chapter 4.0 Alternatives
to the Proposed Project of the Draft Revised EIR and
shown in Table 4-2, both reduced commercial alternatives
would reduce impacts to biological resources, cultural
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Darin Neufeld resources, noise and transportation/traffic associated with
s the proposed project. The alternatives studied constitute a
reasonable range because they contain enough variation to
e T s o pu— 3\ facilitate informed decision making and public participation
alternatives that offer substantial i tal advant . This failure is particularl H H H
et i fhe RUEIR, Kenk i oomesw slguifiousi wat.osveiSfHin epmst Geisich that leads to a reasoned choice. (CEQA Guidelines,
to Greenhouse Gas Emissions), thus making the need for less-impactful alternatives all 151266(a)-(f)) .
the more acute. Setting aside the above-described problems with the County’s GHG
lhrc_sh_old, the “Reduced Commercial” Alternatives 1 and 2 hardly make a dent in
attaining the Coupty‘s‘chosen emigsions standard_. On the other hand, the Existing V-6 P|ease refer to response to comment G-66 and V-4.
General Plan Designation Alternative slashes emissions considerably on a per person - - - -
basis. The ability of other alternatives — such as Mixed-Use and Alternate Sites — is Y '
ltern: _ Additionally, as provided in Chapter 4.0 Alternatives to the
e oo | ve Proposed Project, of the Draft Revised EIR, the alternatives
AR DI € ah e RETRER VYTl e i\ Koy T ative analysis was revised to reflect the updated GHG emissions
County GHG Threshold: 4.9 MTCO2Ze (per service population) . . .
Proposed Project: 20.6 MTCOZ2e analysis and revised conclusions.
Alternative 1: 18.1 MTCOZ2e - B
| Alternative 2: 18.6 MTCO2e . - -
o Projes/EXIstng |57 urone Slectlon_ 151|26.6_(f)(2)f of the C_EQA hGUIl((jellnes addresseds
| Mixed Use: Unknown because the RDEIR finds it infeasible a ternatlve ocations Or a prOJECt T e ey queStlon an
Alternative locations: | Unknown because the RDEIR finds them infeasible ) first step in the analysis is whether any of the significant
effects of the proposed project would be avoided or
~
B. The RDEIR Fails to Support Its Conclusion That Reduced i i i i
Commercial Alternative 1 is the Envir::m:ntal:}y S::lp::icar Alternative. SUbS::]antlal'”y Iessengd Iby IpUttIng theh proposelg projegt In
Our January 4 letter further explained that the No Project/Existing General anotner . ocation. n y Ocatlons_ tat wou avol or
Plan Designation Alternative is the Environmentally Superior Alternative, not Alternative SUbStantIa”y Iessen any Of the Slgnlflcant ef'fectS Of the
1. As the January 4 letter explains, Alternative 1 would result in 3,233 average daily V-7 H H H H H
traffic trips (ADT), or more than double the No Project/General Plan Dcsi;natim‘:l) pl‘OjeCt need to be ConSIdered for InCIUSIOn in the EIR AS
Alternative. This has enormous implications not only for traffic congestion but for noise, discussed in Chapter 4.0 Alternatives to the Proposed
air quality, and greenhouse gases. As shown above, the No Project/General Plan . . . .
Designation Alternative is the only alternative (other than the true No Project alternative) PI’OjeCt, Of the Draft ReVlsed EIR, an altel‘natlve site
that reduces GITG impacts to a less than significant level. _ location would increase impaCtS to noise and traffic and
S gt TSP sol s Al e e b would not substantially reduce any environmental impacts
esignation Alternative is environmentally superior, but claims that it would not meet the . . . .. .
most of the project objectives. This conclusion is erroneous. CEQA mandates selection of V-8 associated with the proposed prOJeCt In addltlon, this
the environmentally superior alternative if it can feasibly attain most of th ject’s H H 4 H H
objectives, “even if it would impede to some degree l]he anairllmrc]:‘llzbof?thc ;::)E‘[’:J:’l“ ’ alternatlve WOUId reSUIt |nadd|t|0na| ImpaCtS (angCUIturaI
resources) that were not identified for the project at its
S EINB ERGER s currently proposed location. Therefore, it was eliminated
from further consideration in the EIR. The mixed used
alternative was rejected from further consideration, as
parking requirements would limit the amount of
commercial development that could be built on the project
site.
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Darin Neufeld Additionally, it is unlikely that commercial tenants would
iiiglfﬂ’ S be attracted to the site, as there would not be a major anchor
under this scenario. Further, this alternative would likely
objectives, or would be more costly.” CEQA Guidelines § 15126.6(b). Moreover, any triple the traffic generation compared to the project. It is
failure to meet project objectives is not grounds to reject an alternative where those 1 i i
objectives are too narrowly drawn. See North Coast Rivers Alliance v. Kawamur:(ZOIS) for these I’(?aSOI:IS that thIS alternatlve was not COﬂSldered for
243 Cal.App.4th 647, 669-70 (where the lead agency’s overly narrow project purpose fu I’ther review in the EIR.
caused it to “dismiss[] out of hand™ a relevant alternative, this error “infected the entire
EIR™).
The DEIR lists six project objectives, which taken as a whole, essentially V-7 Please refer to response to comment G-67
mandate selection of the proposed Project. Objective #2 for example, sets forth the
following razor-thin objecive: V-8 As described in Section 4.7 Environmentally Superior
Develop a new commercial center compatible with the H H 1 1
character of the Lakeside community that will serve the retail V-8 Alternatlve Of the Flnal EIR’ pursuan_t to CEQA GUIde“r?es
shopping needs of the southwest comer of the Lakeside _ c Section 151266(e)(2)’ if the env|r0nmenta||y superior
Community Plan arca from Blossom Valley to Lake Jennings ont. . . . .
Park Road. alternative is the No Project Alternative, the EIR shall also
This narrow objective forces the County to “dismiss out of hand” all identify an environmentally superior alternative among the
alternatives but the proposed Project. Yet the objective makes no sense, in light of the i iti i
fact that the project site is designated Village Residential (VR-15) in the recently-updated Other alternatlves' In addltlon to the N_O A PrOJeCt/NO
Cm]mly General P]anl.lln fgc:,} lhc(,cxistirll% fesi{ijen[;ial dcsignalj%r;lw;sl.;;;{csult ofa Development Alternanve, the No PI'OJ ect/EX|St|ng General
multi-year, multi-million dollar General Plan Update process. The EIR contains no - - - - - P
explanation of whal was in error with this process, or why VR-15 residential housing i Plan Designation Alternative is a no project alternative;
06y ot EmpAR:o fepcihlerat Thesiite, therefore it cannot be selected as the environmentally
Had the RDEIR correctly set forth the project objectives, it would have i 1
concluded that the No Project/General Plan Designation Alternative is feasible. As such, / Superlor alternatlve' Please aISO rEfer to responses to
CEQA mandates its selection. comments G-65 through G-67.
(&5 The RDEIR Impermissibly Rejects Alternatives Based on Unanalyzed B
Aneguies: au [ty Narpo Benject Olijective. The County disagrees that the project objectives are too
The RDEIR also fails to support its rejection of Mixed-Use and Alternative i
Site alternatives. CEQA requires agencies 1o explain their rejection of potentially feasible narrOWIy _drawn’ as they are approprlate for the prOpO-SEd
alternatives in a manner “sufficient to enable meaningful public participation and Vo9 commercial use. The County aCknOWIedgeS that the prOJeCt
criticism.” Save Round Valley Alliance v. County of Inyo (2007) 157 Cal. App.4th 1437, - [P H H fatbi H H
1458. Courts have repeatedly found that agencies fail to meet this standard when they is inconsistent with the eXIStIng deSIQnatlon (VR-15) set
reject alternatives based on unsupported conclusions. Save R?}«nd Valley Alliance, 157 forth by the Genera' P|an’ and that a Genera' P|an
Cal. App.4th at 1465; Habitat and Watershed Caretakers v. City of Santa Cruz (2013) 213 . . . . .
Cal.App.4th 1277, 1305 (“CEQA does not permit a lead agency to omit . . . analysis . . . Amendment is reqUWEd for pl’Oject |mp|ementat|0n.
SHUTE, MIHALY
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Darin Neufeld V-9  As stated in the Readers Guide to Recirculation, for ease of
i review, the County has included the entirety of Chapters 3
and 4. However, with the exception of Section 2.3, the
of any alternatives that feasibly might reduce the environmental impact of a project on County I’equeStS that CommentS are prOVided on Only the
the unanalyzed theory that such an alternative might not prove to be environmentally H H H H H
superior to the project™); Center for Biological Diversity v. County of San Bernardino V-9 teXt Indlca‘ted in Underllne format’ WhICh Captu re a'”
(2010) 185 Cal. App.4th 866, 884-85 (overturning FEIR in which an agency rejected an Cont add|t|ons to these Chapters
alternative based on unsupported, conclusory statements); Pres. Action Council v. City of :
San Jose (2006) 141 Cal.App.4th 1336, 1355 (rejecting FEIRs alternatives analysis
tf)ccausc “the public ar?d the City C'om'mil were n()l lp_ropcrly _il:n!brmcd _()f Ehc requisite / Although some reViSionS have been made tO the El R’S
acts that would permit them to evaluate the feasibility of this alternative™). " . .
O P alternatives analysis, none have been made to Section 4.2
e explains tha ixed-Use ive was rejected becaus . . . .
“it is unlikely that commercial tenants would be attracted to the site” and the alternative A|'[el‘na'[lves COI’]SIdeI‘ed but RejectEd Of the Dl‘aft ReVlSEd
would likely “triple” the traffic generation, These unsupported, conclusory statements fail H H H
to support lﬂc RDEIR’s rejection of the Mixed-Use alternative. The RDEIR provides no EI R’ In WhICh the commenter has focused thelr comments
evidence of the “likelihood™ that tenants would be not attracted to the site. Nor does it V-10 on. Therefore1 in accordance with CEQA Guidelines
address whether this assumed increase in trip generation would result in more traffic. . .
Indeed, mixed-use projects are typically touted for their ability to reduce overall traffic 150885(f)(2) no fu I‘ther response IS reqU|r9d.
and GHG emissions due to “internal capture.” See, Getting Trip Generation Right:
Eliminating the Bias Against Mixed Use Development, American Planning Association, .
May 2013, attached as Exhibit C. Nonetheless, the County disagrees that the EIR does not
The RDEIR similarly fails to support its rejection of the Alternative Site Support the I‘E‘j eC'[IOI’l Of the mIXGd-use and a|tematlve S|te
alternative. Here, the RDEIR explained that the site had to be within the “identified H . H H H
market area.” RDEIR at 4-2. But this factor screened out all viable alternatives— alternatlves' mlxed use and alternate site alternatlves are
?m‘:luding ?ltgmative sites th{tt are already zoned commcrcial—.becaiusg the “market area” described in EIR Section 4.2 Alternatives Considered but
is impermissibly small. As discussed above, the project objectives limit the market area V-11 . .
to the “southwest comer of the Lakeside Community Plan area from Blossom Valley to Rejected. The commenter is also referred to responses to
Lake Jennings Park Road.” This impermissibly narrow objective forecloses alternate H
locations except for one area designated “Unique™ and “Important™ farmland (RDEIR at comments G-65 th rOUgh G-67 and V-6 regard I ng
4-3), which is obviously a non-starter. The document fails to explain why no alternat|ves
commercially-designated sites were considered. In short, the narrow project objective,
once again, “infected the entire EIR.” Kawamura, 243 Cal.App.4th at 669-70.
1L The EIR Fails to Conduct a Conservative Analysis that Would Identify All V-lo Please refer tO response tO Comment V_g
Potential Impacts.
The Project is a region-serving shopping center that would draw a vas | V-11  Please refer to response to comment V-9.
substantial number of new customers to the area. The EIR acknowledges that the Project -
will cause significant traffic impacts on area roadways where the Project will ; A ; A « .
significantly contribute to traffic congestion. DEIR at 2.6-20 and 2.6-21 and RDEIR at V-12 This comment mischaracterizes the proj ect as a region-
2.3-14. Yet, the EIR fails to disclose the d severity of these impacts. The DEIR - 3 ” H H H
et, the ails to disclose the extent and severity of these impacts e Seerng ShOppIng Center as the prOJeCt is mUCh Smal Ier in
S el — acreage and square footage than a typical regional-shopping
center based on SANDAG’s “(not so) Brief Guide of
Vehicular Traffic Generation Rates for the San Diego
Region.” As described in response to comment G-8,
Lake Jennings Market Place 500 South Coast Development
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Darin Neufeld
September 12, 2016
Page 6

improperly relies on assumptions that minimize, rather than conservatively assess, the
Project’s traffic impacts. This results in inaccurate analysis the Project’s traffic impacts.
Morcover, reliance on an inaccurate traffic analysis in turn implicates the EIR’s air
quality, greenhouse gas/climate change, air quality, and noise analyses as well. In so
doing, the DEIR fails to conduct an analysis that accounts for all of the Project’s likely
impacts, as CEQA requires. See Pub. Res. Code § 21061.

Specifically, the DEIR underestimates the Project’s trip generation rates.
The proposed Project includes a gas station component (12 gas pumps, a car wash, and a
3,000 sq. ft. market), DEIR Appendix I, Traffic Impact Study, KOA Corporation (“KOA
Report™), July 29, 2015, Part 3 at p. 6. The DEIR’s trip generation estimate for this
component is based on rates for a “Gasoline [Station] with Food Mart & Car Wash,” as
follows:

a. Daily: 155 trips/vehicle fueling position (1,860 trips)
b. AM Peak Hour: 12.4 trips/vehicle fueling position (149 trips)
c: PM Peak Hour: 13.95 trips/vehicle fueling position (167 trips)

But trip generation rates for “Convenience Market (with gasoline pumps)” are as follows:

a. Daily: 550 trips/vehicle fueling position (6,600 trips)
b. AM Peak Hour: 33.0 trips/vehicle fueling position (396 trips)
c. PM Peak Hour: 38.5 trips/vehicle fueling position (462 trips)

Institute of Transportation Engineers, Trip Generation Manual, Ninth Edition, 2012.

The applicant may argue that inclusion of the car wash in the description
justifies use of the lower trip generation rates. Ilowever, an appropriately conservative
analysis for CEQA purposes should be based on higher trip generation assumptions since
there’s no obvious difference between the two land use descriptions. Moreover, the trip
rate for “Convenience Market with Gas Pumps” in the I'TE Trip Generation Manual,
which is cited as a source for both sets of rates, is based on data collected at sites that
coincidentally have markets that average 3,000 sq. ft. and that both data sets encompass
facilities with 12 fueling positions. Given that the description of “Convenience Market
with Gas Pumps™ matches the Project exactly, it stands to reason that the EIR should
have incorporated these trip generation rates into the analysis.

Similarly, the DEIR’s trip generation estimate for the retail component of
the project employed rates for “Neighborhood Shopping Center,” rather than
“Supermarket”. The proposed Project is not a small, local-serving business and as such

SHUTE, MIHALY
Cr~WEINBERGERue

V-12
Cont.

V-13

V-14

a “regional shopping center” would occupy a site between
40 and 80 acres of land, and would comprise between
400,000-800,000 square feet of commercial building area.
The project site is 13 acres in size (with only 9 acres
proposed to be developed), and proposes 76,100 square feet
of commercial uses which is consistent with the definition
of a Neighborhood Shopping Center.

Regarding Draft EIR trip generation rates, as described in
Draft EIR Section 2.6 Traffic/Transportation, SANDAG
Trip Generation Rates were used for the traffic analysis.
These rates have been vetted and approved by local
jurisdictions and are the rates to be used (MEMBER
AGENCIES: Cities of Carlshad, Chula Vista, Coronado,
Del Mar, El Cajon, Encinitas, Escondido, Imperial Beach,
La Mesa, Lemon Grove, National City, Oceanside, Poway,
San Diego, San Marcos, Santee, Solana Beach, Vista and
County of San Diego. ADVISORY/LIAISON MEMBERS:
California Department of Transportation, County Water
Authority, U.S. Department of Defense, S.D. Unified Port
District and Tijuana/Baja California). The trip generation
rates presented in the SANDAG trip generation manual are
the result of trip generation studies made by the City of San
Diego, the San Diego Association of Governments
(SANDAG), the Institute of Transportation Engineers
(ITE), and other qualified sources. This was done to ensure
that the rates being applied would be fitting to the setting in
the local area.

Since these comments were submitted during the Draft
Revised EIR comment period and the Draft Revised EIR
did not include revisions to  Section 2.6
Traffic/Transportation, no further response regarding Draft
EIR trip generation rates is required. See response to
comment V-9.
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Further, the County disagrees that the extent and severity of
traffic  impacts in Draft EIR  Section 2.6
Traffic/Transportation have not been disclosed. The County
finds the traffic analysis to be adequate, and in turn, the air
quality, noise and revised GHG emissions analyses are
adequate.

V-13 Please refer to response to comment V-12. As described on
page 1-2 of the Draft Revised EIR, the proposed project
includes a gas station with car wash and commercial
building. The commenter states that the Traffic Impact
Analysis should have used the trip generation rate for
“Convenience Market with Gas Pumps” per the ITE Trip
Generation Manual because it matches the project exactly.
However, the “Convenience Market with Gas Pumps” does
not include a car wash component. The project’s Traffic
Impact Analysis is correct in its use of the “Gasoline with
food mart and car wash” trip generation rate.

V-14  As defined in the ITE Manual, a Neighborhood Shopping
Center is “less than 15 acres, less than 125,000 sq. ft, with
usually grocery & drugstore, cleaners, beauty & barber
shop, & fast food services).” As described in response to
comment V-12, the project site is 13 acres in size (with
only 9 acres proposed to be developed), and proposes
76,100 square feet of commercial uses which is consistent
with the definition of a Neighborhood Shopping Center.
The commenter states that the Traffic Impact Analysis
should have used the trip generation rate for “Supermarket”
per the ITE Trip Generation Manual. However, the project
as a whole is a development of a commercial shopping
center with six structures (market building, financial
building, restaurant with drive through, restaurant-retail
building, gas station with car wash, and major building).

FD? Lake Jennings Market Place 502 South Coast Development
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The project is not a standalone supermarket development.
Therefore, trip generation rates for a Neighborhood
Shopping Center were used in the traffic analysis.
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I V-15 Regarding the comment about the trip generation estimates,

1 N 3

September 12, 3016 please refer to response to comment V-12. _

Page 7 As discussed in Section 2.7 Traffic/Transportation of the
Final EIR, traffic volume increases from public or private

does not qualify as a “Neighborhood Shopping Center.” It is a regional-scale shopping i i i iteri

center so that “Supermarket” trip generation rates are more applicable. These rat]cpsp:r];zs V-14 prOJeCtS that reS_UIt_ In one or r.nore Of the fOIIOWIng Crlte.”a

pe:ﬂcem higher llhan the Nleighdbnr};?od Sl;oppding Center rates. Therefore, the DEIR ) Cont. would have a Slgnlflcant traffic volume or level of service

erestimates Project- & o FFi - A 3 . . . . . .
underestimates Project-related traffic and understates related impacts. traﬂ:lc ImpaCt ona Slgnallzed |nterseCt|0n:
o Thc underestimation of the project-generated trips is important because the )

:Exw}mf; plus ?’m_]ect in‘tcr’sccli(?n level of service results show that Study Intersection 5: e The additional or redistributed ADT generated by the

.ake Jennings Park Road/Blossom Valley Road would operate at a barcly-acceptable . . g . B

LOS D with a delay value of 54.9 seconds per vehicle. DEIR at Table 2.6-5. The V-15 prOJ ect WOUId S|gn|f|cant|y INncrease Congestlon on a

boundary between acceptable LOS D and unacceptable LOS E is 55.0 seconds - i i H i i

vehicle — 55.0 seconds per vehicle is LOS D and 55.1 seconds per vehicle is Lb(fser]-_ So, a Slgnal IZEd Intersection CUI’I’enjﬂy Operat_lng at LOS E

mere (.2 sec per vehicle increase in project-related delay at that location would represent or LOS F, or would cause a SlgnallZEd Intersection to

a new significant impact. The traffic volume increases described above would certainly

have that cffect. operate at LOS E or LOS F.

In addition, the DEIR Traffic/Transportation section generally ™ . -
misr(:}areslents the Znﬁlysis}in El;]c; DElRl'l'rufﬁc Study. Some parts of the study are Based on the Traffic Impact StUdy prepared for the project
completely omitted from the DEIR analysis. For example, the DEIR fails to i t H H .
the ramp meter analysis and part of the “General Plan ]guildoul” analydsli:. ﬁ]l:ti(;l;p:;:c:. and as Shown in Flnal EIR Table 2'7-6’ Intersection: Lake
the DEIR misleadingly presents analysis in the KOA Report that is not representative of V-16 Jennings Park Road and Blossom Val |ey Road Currently
the analysis in the DEIR. Specifically, the KOA Report included two previously- . . . . .
approved projects in its analysis of cumulative impacts. The DEIR analysis included Operates at LOS C. With the addition of prOJeCt traﬁ:lc; this
three cumulative projects in its analysis, but it presents the traffic volume data and .OS i i i
results directly from the KOA report (which, again, only included fwo cumulative !nterseCt!on would Operate at accepta_ble. LOS D. Thls
proj]ect_s),;;ll'_le result ishthmdlhc EIR p;lesenta: mislef?_ding data that results in an inaccurate intersection does not meet the Slgnlflcance criteria
an 1S. ol Q o ST - - - g - -

AT e i -~ described above; therefore, no significant traffic impact
II.  The RDEIR’s Climate Change Analysis and Mitigation Remains Inadequate. WOUId occur at thIS intersection_

The RDEIR Climate Change analysis omits important information, is based
on an understatement of Project emissions, and its conclusion is not rted by H
substantial evidence. Rather, the RDEIR prcscn:S 1;322;2%2;:0?36235(;; thg.t the V-17 V'16 Refer to response to comment V'g The County dlsagrees
California Supreme Court rejected in Center for Biological Diversity v. California Dep’t - 1 i i is i
of Fish & Wildlife (2015) 62 Cal.4th 204 (“Newhall Ranch™). Moreover, the analysis g that the EI R Traﬁlc section mlerpresentS the anaIySIS In
unlawfully relies on the County’s 2016 GHG Guidance, which was not properly adopted the pl’OjeCt’S Traffic StUdy The General Plan Buildout
pursuant to CEQA's procedural requirements and which violates th 1 tal writ i A H H H
Sierra Club v. County of San Diego case, Case No. 37-20]2-00glOISSZﬁ%ﬁﬁT'T?(?’]*I\in " _ anaIYSIS IS_ summarized from the technical report and is

provided in Draft EIR pages 2.6-8 through 2.6-9. The
commenter states that the Draft EIR fails to incorporate
L UTE ALY “part of the General Plan Buildout analysis” but does not
¢~ WEINBERGERu specifically state which part has not been incorporated.
Therefore, no further response can be provided.
As described on Draft EIR page 2.6-15, three cumulative
projects have been included in the cumulative traffic
Lake Jennings Market Place 504 South Coast Development
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analysis: Lakeside Tractor Supply Project, Lake Jennings
Park Road Subdivision Project, and the Peter Rios Estates
Apartment Complex Project. Although not specifically
called out as a cumulative project in the project’s Traffic
Impact Analysis, it has been identified as a cumulative
project in Section 2.6, Traffic/Transportation of the Draft
EIR. The Peter Rios Estates Complex Project has been
determined by the County to be consistent with the General
Plan, Community Plan, and Zoning. Therefore, the traffic
volumes for the Peter Rios Estates Apartment Complex
Project are included in the SANDAG Series 12 traffic
forecast model. The following text has been added to Final
EIR page 2.7-14 to clarify the traffic cumulative impact
analysis:
On August 28, 2015, the County approved the Peter
Rios Estates Apartment Complex Project and found
the project to be exempt from CEQA because the
project is consistent with the Community Plan,
General Plan, and Zoning. Because the project is
consistent with the Community Plan, General Plan,
and Zoning, it is assumed to be built out to the
General Plan designation as modeled by SANDAG
for the year 2035. Therefore, the traffic volumes for
the Peter Rios Estates Apartment Complex Project
are included in the SANDAG Series 12 traffic
forecast model.

V-17 The commenter incorrectly states that the Draft Revised
EIR uses the same “defective” analysis as the “Newhall
Ranch” project, and that the EIR relies on the 2016 Climate
Change Analysis Guidance document (Guidance
Document).

The GHG analysis completed for this project is consistent
with CEQA Guidelines Section 15064.4. The CEQA
Guidelines offer two paths to evaluating GHG emissions

FD? Lake Jennings Market Place 505 South Coast Development
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impacts in CEQA documents: 1) Projects can tier off a
“qualified” GHG Reduction Plan (CEQA Guidelines
Section 15183.5); or 2) Projects can determine significance
by calculating GHG emissions and assessing their
significance (CEQA Guidelines Section 15064.4). As
described in Draft Revised EIR Section 2.3, neither the
CARB nor the San Diego Air Pollution Control District
(SDAPCD) has adopted significance criteria applicable to
land use development projects for the evaluation of GHG
emissions under CEQA. OPR’s Technical Advisory CEQA
and Climate Change: Addressing Climate Change through
CEQA Review states, “public agencies are encouraged, but
not required to adopt thresholds of significance for
environmental impacts. Even in the absence of clearly
defined thresholds for GHG emissions, the law requires that
such emissions from CEQA projects must be disclosed and
mitigated to the extent feasible whenever the lead agency
determines that the project contributes to a significant,
cumulative climate change impact.” Furthermore, OPR’s
advisory document indicates, “in the absence of regulatory
standards for GHG emissions or other scientific data to
clearly define what constitutes a ‘significant impact,’
individual lead agencies may undertake a project-by-project
analysis, consistent with available guidance and current
CEQA practice.”

Please refer to response to comment T-2, and V-18 through
V-20, as well as the revised GHG analysis in the Final EIR.
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Darin Neufeld
September 12, 2016
Page 8

A, The County May Not Rely On Its 2016 GHG Guidance Recommending
Use of the Efficiency Metric to Determine Significance.

To conduct its GHG analysis, the County relies on newly published
guidance that its Planning and Development Services department issued in July, 2016.
This guidance sets forth the County’s recommended CEQA threshold of significance for
GHG emissions:

The County Efficiency Metric is the recognized and recommended method
by which a project may make impact significance determinations. The
County is reccommending a quantitative GHG analysis be conducted and the
significance of the impact determined for project emissions at 2020 and
buildout year (if post-2020). For a Climate Change Analysis to be
considered adequate, the County recommends quantification of GHG
emissions at 2020 and project buildout. The determination of a project’s
efficicncy may be determined by using applicable efficiency metrics
derived for those specific years, e.g. 2020 and project buildout (if post-
2020). Other methods to determine the significance of impacts relative o
project emissions at 2020 and buildout will be considered on a case-by-case
basis. All analysis (significance determination) results must be supported
with substantial evidence.

County of San Diego, 2016 Climate Change Analysis Guidance, July 29, 2016 (“July,
2016 GHG guidance ). The RDEIR utilizes this adopted threshold. RDEIR at 2.3-11 and
2.3-17. However, this guidance and threshold was not developed through a public review
process or adopted by ordinance, resolution, rule, or regulation, as required by CEQA.
Guidelines § 15064.7. Nor does it contain substantial evidence to support its chosen
threshold, as required by CEQA. Guidelines § 15064.7. The guidance is unlawful for
both of these reasons, and the County may not rely on it.

Furthermore, for the reasons stated in the attached Second Supplemental
Petition for Writ of Mandate, the County’s issuance of this guidance and CEQA threshold
violates the supplemental writ filed on May 4, 2015 in the Sierra Club v. County of San
Diego case, Case No. 37-2012-00101054-CU-TT-CTL. See Exhibit D. This writ ordered
the County to sct aside its November 7, 2013 Guidelines for Determining Significance
and Report Format and Content Requirements and not to reissue its Guidelines for
Determining Significance for Greenhouse Gas Emissions until it complies with CEQA.
1d.; see also Sierra Club v. County of San Diego (2014) 231 Cal.App.4th 1152. Yet the
County issucd its July, 2016 GHG guidance without public review, without conducting
appropriate CEQA review, and apparently without filing a return to the writ in the Sierra
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V-18

V-18

V-19

The project’s GHG impact analysis has been revised in
Appendix E and Section 2.3 of the Final EIR. The revised
GHG analysis no longer uses the County’s Guidance
Document. As discussed in response to comment T-2, the
County evaluated the project’s GHG emissions impacts by
first calculating the overall magnitude of the project’s
emissions from direct and indirect sources of greenhouse
gases. As discussed in Section 2.3 of the Final EIR, the
project’s total GHG emissions were determined to be 2,631
MTCO,e per year. After calculating the project’s
emissions, the County considered several factors to
determine whether those emission levels are significant.
Those factors, which are outlined in CEQA Guidelines
15064.4, included the following: (1) whether the project
increases or decreases project emissions; (2) whether the
project exceeded an applicable threshold of significance;
and (3) whether the project complies with applicable
regulations, plans or policies that have been adopted to
reduce GHG emissions. As discussed in Section 2.3 of the
Final EIR, based on these factors, and with the addition of a
mitigation measure resulting in a net-zero increase in GHG
emissions from the project as compared to the existing
environmental setting, the County concluded the project
would have no impacts associated with GHG emissions.

The project’s GHG impact analysis has been revised in
Appendix E and Section 2.3 of the Final EIR. The revised
GHG analysis no longer uses the County’s Guidance
Document. See also response to comment T-2.

See also responses to comments T-3 and V-17.
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Darin Neufeld V-20 Please refer to response to comment T-2.

September 12, 2016
Page 9

Club v. County of San Diego case. For all of these reasons, the County may not utilize or V-19
rely on its July, 2016 GHG guidance. Cont.

Even if the County’s July, 2016 GHG guidance were procedurally proper, it \
is substantively invalid under the California Supreme Court’s recent decision in Newhall
Ranch. First, the RDEIR claims that that in the Newhall Ranch decision, the Supreme
Court identified a “service population” GHG ratio threshold for land use projects as the
preferable approach over mass emissions-based thresholds. RDEIR at 2.3-11 at footnote
3. The RDEIR fails to provide a specific citation to support this claim and we find no
evidence that the court made such a statement.

Moreover, under Newhall Ranch, the County may not adopt CEQA
thresholds of significance that simply import—without substantial evidence—a goal (or
metric) that is applicable statewide to an individual project. In Newhall Ranch, the court
specifically stated that a lead agency must relate statewide levels of reduction effort to the
percentage of reduction that would or should be required from individual projects.”
Newhall Ranch, 62 Cal.4th 204 at 225-226 (empbhasis in original). Similarly, the County
may not assume that an efficiency metric based on statewide reduction targets is
automatically applicable to individual projects.

The County’s July, 2016 GHG guidance does exactly what the Supreme V-20
Court forbids. The RDEIR explains that the efficiency metric “represents the rate of
emissions necded to achieve a fair share of the State’s emission mandate embodicd in AB
327 RDEIR at 2.3-11. The RDEIR goes on to say that “the use of “fair share” in this
instance indicates the GHG efficiency level that, if applied Statewide, would meet the AB
32 emissions target and support efforts to reduce emissions by 2020. /d. The RDEIR then
applies the statewide efficiency metric (4.9 MTCO,e per service population) as the
project’s significance threshold such that the amount of emissions per capita for the
project is lower than this metric, the impact would be considered less-than-significant.
RDEIR at 2.3-13. In other words, it assumes that a metric applicable statewide is
appropriate to apply to this individual project.

In Newhall Ranch, the Court held that while a Business As Usual approach
was not categorically unlawful, the agency’s application of that methodology failed to
comply with CEQA because the EIR “simply assume[d]” that the level of reduction effort
required in the statewide context would be sufficient for the specific land use
development at issue, failing to support its finding of no significant GHG impacts with
substantial evidence. /d. at 226. The Court’s summary of that EIR s failings applies
equally to the Lake Jennings EIR:

SHUTE, MIHALY
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Darin Neufeld
September 12, 2016
Page 10

At bottom, the EIR's deficiency stems from taking a quantitative
comparison method developed by the Scoping Plan as a measure of the
greenhouse gas emissions reduction effort required by the state as a whole,
and attempting to use that method, without consideration of any changes or
adjustments, for a purpose very different from its original design: To
measure the efficiency and conservation measures incorporated in a specific
land use development proposed for a specific location. /d.

Contrary to the Supreme Court’s direction, the County’s and RDEIRs use
of an efficiency metric analytic approach violates CEQA because it also fails to support
with substantial evidence the application of the metric based on statewide levels of
reduction effort to the reduction effort required of the specific project to achieve
compliance with AB 32. In other words, the RDEIR and the County’s CEQA Guide both
fail to explain why this general target for the entire state should be presumptively
sufficient at the individual project level, for a project in San Diego County.

To be consistent with AB 32, any new individual project will certainly need
to provide significantly greater emission reductions than merely meeting a statewide or
region wide target. Contrary to the methodology applied by the RDEIR, there is no
reason to presume without evidence that the Project’s “fair share” of reductions would
match a state average. The Court explained this point in Newhall Ranch: new projects
may require a greater level of reduction because “[d]esigning new buildings and
infrastructure for maximum energy efficiency and renewable energy use is likely to be
easier, and is more likely to occur, than achieving the same savings by retrofitting of
older structures and systems.” /d. at 226. The RDEIR ignores this reality and directly
imports in statewide standards, assuming the reduction rate should be the same. The
Scoping Plan, on which these methodologies are all based, is silent on the obligation of
new developments versus existing development to reduce emissions, but it stands to
reason that new developments will need to reduce at a greater rate, as older development
will continue to exist and emit at levels higher than the average. As the RDEIR blindly
assumes the same emissions reductions levels for statewide and project-specific
compliance with AB 32, its GHG analysis is not supported by substantial evidence and
the EIR is deprived of its “sufficiency as an informative document.” /d. at 227 (citing
Laurel Heights, 47 Cal.3d at 392 ).

B. The RDEIR Underestimates the Project’s GHG Emissions.

The EIR fails to account for all the ways in which the Project will cause
GHG emissions. For example, the EIR simply calculates vehicular emissions based on
Project-related trips and miles traveled. RDEIR at 2.3-14 and 2.3-15. However, it fails to
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Cont.

V-21

V-21 The County disagrees that the EIR fails to describe how the

project will cause traffic congestion and associated
emissions. Draft EIR Section 2.6 Traffic/Transportation
provides a detailed analysis of the potential impacts
associated with the proposed project. Please see for
example Draft EIR Tables 2.6-5 through 2.6-11, which
depict the existing traffic conditions and levels of service
for intersections and roadway segments, and the change in
conditions (level of service) as a result of the addition of
project trips. Draft EIR Tables 2.6-13 and 2.6-14 depict the
roadway segment and intersection conditions without, and
with proposed traffic mitigation measures. Section 2.6.4 of
the Draft EIR identifies the roadway segments and
intersections that would operate below level of service
(LOS D). As indicated in Section 2.6.5, with
implementation of proposed mitigation measures, all
intersections and roadway segments would operate at an
acceptable level of service (LOS); therefore, vehicle
movement efficiency would be maintained and there would
not be an increase in GHG emissions. The project will
include traffic improvements along Olde Highway 80
including  roadway  segment  and intersections
improvements, as well as other improvements to the
surrounding street network that will maintain and in some
cases improve LOS over existing conditions. A roundabout
is proposed as well to facilitate traffic movements and
improve LOS over conventional intersections. Therefore,
there will be no significant increase in GHG emissions due
to traffic congestion. Furthermore, the project includes
mitigation measures which will result in net-zero GHG
emissions.
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Darin Neufeld V-22 The commenter is correct in stating that a General Plan
o Amendment and Rezone is required for project
implementation. The EIR recognizes that a residential
describe how the Project will cause traffic congestion, which dramatically affects vehicle prOJeCt WOUId generate IeSS trlps than a CommerC|aI prOJeCt
relii'lclzignfarzea‘:fylt:—;;:i:;p!:;l(baind other) emissions. As Caltrans described in an EIR for (please refer to Final ElR Chapter 40 Alternatives to the
One of the main strategies in the Caltrans’ Climate Action Program to Proposed PI’OjeCt). Howevel’, a I’ESIde-ntlal .pro.JeCt Is not
reduce GHG emissions is 1o make California’s transportation system more proposed and would not meet the basic objectives of the

efficient. The highest levels of carbon dioxide from mobile sources, such as H H H
automobiles, occur at stop-and-go speeds (0-25 mph) and speeds uvcr;S ) proposed commercial _pI’Oje(Et. As stated Or_1 Final EIR page
mph; tlh“:‘;';“l‘ SeNeLe “l"“ij?io“s aveh f{’_“m 8‘25 '}:’F’h (aex “'igulr,e 4‘2)-;‘“’ 2.3-14, to evaluate project trips, the total trip generation rate

¢ extent that a project relieves congestion by enhancing operations an . .-

improving lravelplinjles in high congestion travel corridnf’s (';H(j emissions, Of 4,683 ADT fOI’ bUI|dOUt COﬂdItIOﬂS was Used The

particularly CO2, may be reduced.

average vehicle trip length would be 3.5 miles, with a
median running speed of 45 MPH (Appendix K of this

1000
L\ _LJWN, dmly V-21 EIR). The total emissions associated with the project, based
800 I\ r--ﬂeadv-ﬂateadiv'-*v[ Cont. on trip generation, vehicle fleet mix, and trip lengths, are
L 700 1 e estimated using the industry accepted EMFAC for
_% 600 +—- N \ R 717 estimating total project air emissions. The EMFAC 2011
g 500 N 74 o was run using input conditions specific to the San Diego air
i : ‘l\\__ = basin to predict operational vehicle emissions from the
s s s T project, based upon a project completion scenario year of
fgg Sfnodthifg 2020. As stated in response to comment V-21, while the
3 project will result in an increase in traffic in the area,
0510 15 20 25 30 35 40 45 50 55 60 65 70 75 80 85 90 mitigation measures are proposed that would reduce to
A i (0 impacts to a less than significant level and all intersections

See Exhibit E (citing Traffic Congestion and Greenhouse Gases: Matthew Barth and

, ‘ , and roadway segments would operate at an acceptable LOS.
Kanok Boriboonsomsin (TR News 268 May-June 2010), available at j . . . . . .
http:/fonlinepubs.irb.org/onlinepubs/trnews/trnews268 pdf. In addition, there will be no significant increase in GHG
Tt s P Riclides i Gl Bl kimsinitaati thas will abaiias the emissions because the project includes mitigation measures
project site designation and zoning from residential use to commercial use. DEIR at 1-11. V-22 Wthh W|” result |n net-zero GHG emISSIOI‘IS

This change will result in a substantial increase in traffic. The current designation and
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Darin Newteld V-23 The commenter summarizes the history of the County’s
September 12, 2016 CAP and relationship to the General Plan. Please refer to
e response to comment T-3.

zoning would result in potential construction of 160 two-bedroom multi-family
residential units, which would result in 1,600 average daily trips (ADTs), compared to the
4,683 ADT generated by the proposed project. RDEIR at 4-6 and 4-8. Therefore, the
proposed project would result in a substantial increase in traffic and roadway congestion.
By increasing traffic congestion on these roads, the Project will cause greater emissions
not only from Project-related vehicle trips, but also from existing trips where drivers will
be forced to operate at lower speeds. Additionally, the Project will cause greater
congestion on area freeways. The EIR acknowledges that the project would add at least
4,683 daily trips to area roadways, intersections and certain segments of the I-8, and will
significantly contribute o declining levels of service and increasing congestion on that V-22
freeway. DEIR at 2.6-20 and 2.6-21 and RDEIR at 2.3-14. It also admits that Cont.
implementation of I-8 interchange related improvements to address this congestion is
uncertain. DEIR at 2.6-21. Yet, the RDEIR fails to analyze how the Project’s contribution
to this congestion will increase GHG emissions.

EIRs must analyze not only a project’s direct effects, but also indirect

effects that are reasonably foreseeable. § 21065; Guidelines § 15064(d). Here, it is

reasonably foreseeable—indeed, the EIR acknowledges that it is certain—that the Project

will cause increased congestion and lower traffic speeds. This, in turn, will cause greater

GHG emissions than existing levels or than levels that would occur without the Project.

The EIR’s failure to analyze these indirect impacts of the Project is prejudicial error. See

Plastic Pipe & Fittings Assn. v. California Building Standards Com. (2004) 124

Cal. App.4th 1390, 1412 (CEQA requires analysis of indirect impacts). /
\

C.  The RDEIR’s Analysis of the Project’s Consist with Applicabl
Plans is Flawed.

1. Climate Action Plan

The RDEIR acknowledges that the County’s General Plan contains a
mitigation measure that requires the County to adopt a Climate Action Plan that will
ensure the County reduces its GHG emissions in quantities sufficient to meet AB 32°s
goals and beyond. As the Court of Appeal recently stated: V-23

[Mitigation Measure] CC-1.2 requires the preparation of a County Climate
Change Action Plan within six months from the adoption date of the
General Plan Update. The Climate Change Action Plan will include a
baseline inventory of greenhouse gas emissions from all sources and more
detailed greenhouse gas emissions reduction targets and deadlines. The
County Climate Change Action Plan will achieve comprehensive and
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enforceable GHG emissions reduction of 17% (totaling 23,572 MTCO2E)
from County operations from 2006 by 2020 and 9% reduction (totaling
479,717 MTCO2E) in community emissions from 2006 by 2020.

Sierra Club v. County of San Diego (2014) 231 Cal.App.4th 1152, 1159. This mitigation
measure is a crucial aspect of the General Plan, and the General Plan EIR made it clear
that adoption of the Climate Action Plan, among other measures, was necessary to
mitigate the Plan’s significant climate impacts. However, when the County adopted its
Climate Action Plan, it failed to ensure that the Plan contained enforceable measures to
reduce Countywide emissions to 1990 levels by 2020. Sicrra Club successfully
challenged the Climate Action Plan, which the court threw out. Id.

The RDEIR purports to analyze the Project’s consistency with various
General Plan policies that pertain to GHG emissions and finds that the Project’s
consistency with these policies supports a finding of no significant impact. RDEIR at
3.1.2-31 — 33. This conclusion is not supported by evidence. First, the RDEIR has not
been shown to be consistent with the County’s Climate Action Plan. Sccond, the RDEIR
manufactures a spurious rationale to explain plain inconsistencies with General Plan
policies, For example, Land Use Element Policy LU-11.3 Pedestrian-Oriented
Commercial Centers, encourages “the development of commercial centers in compact,
walkable configurations in Village centers....” RDEIR at 2.3-38. The RDEIR
acknowledges that the Project “is unlikely now or in the future to experience the volume
of foot traffic assumed in the policy desired for compact and walkable development.” /d.
However, it then inexplicably concludes that the Project is consistent with this policy. /d.
The RDEIR reasons that since the Project’s parking areas are all internal to the
development and there are buildings along the street frontage, the project does not meet
the definition of ‘strip commercial® as defined by the policy, and the proposed Project is
found to be consistent with this policy. Id. This rationale is absurd. The intention of the
General Plan was clearly to discourage shopping centers outside of the pedestrian-
oriented Village centers and to encourage pedestrian friendly commercial centers. The
EIR’s reasoning is a self-serving attempt to exempt itself from compliance with this
policy when in reality, the proposed Project would perpetuate traditional shopping center
design, located far from the Village center in contravention of this policy.

J \

Thus, the County’s demonstration that the Project allegedly complies with a M

few General Plan policy measures docs not demonstrate that the Project will not have
significant climate impacts. On the contrary, the RDEIR’s failure to describe how the
aborted Climate Action Plan is an integral part of the General Plan, and how the County
has failed to come up with a legally sufficient Climate Action Plan, renders the EIR
misleading and incomplete. Without the Climate Action Plan, the Project cannot be found
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V-23
Cont.

V-24

V-25

V-24 CEQA does not require the analysis of a proposed project’s

consistency with a draft, or unadopted plan. In this case,
the County does not have an adopted CAP; therefore, an
analysis of the project’s consistency with an unadopted
CAP is not required. Please also refer to response to
comment T-3.

Regarding General Plan consistency, the County disagrees
that the EIR fails to accurately describe how the project will
comply with General Plan policies (refer to response to
comment G-2). As shown in Draft Revised EIR Table 2.3-
10, the proposed project would be consistent with the
General Plan goals and policies addressing climate change
and reducing GHG emissions. Policy LU-11.3 has clear
applications in areas of the Village Regional Category
where there are basic levels of urban scaled development.
The segment of Olde Highway 80 within the project area,
however, is unlikely now or in the future to experience the
volume of foot traffic assumed in the policy desire for
compact and walkable development. Still,, out of the
approximate 1,050 linear feet of frontage on Olde Highway
80, only about 140 linear feet are proposed for onsite
parking with the balance including buildings, project
entrances and landscaping. Policy LU-11.3 discourages
“strip” commercial development. “Strip” commercial
development consists of automobile-oriented commercial
development with the buildings set back from the street to
accommodate parking between the building and street. The
project design internalizes virtually all of the parking and
the commercial buildings all front to the internal parking
and circulation system. The larger buildings all include
enhanced and covered walkways which allows for a
‘compact and walkable’ commercial development once the
public has arrived on site. Since the parking areas are all
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internal to the development and there are buildings along
the street frontage, the project does not meet the definition
of “strip commercial’ as defined by the policy. Therefore,
the proposed project is consistent with Policy LU-11.3, as
applicable. In addition, the project will implement every
feasible mitigation measure to reduce potential GHG
emissions from the project to “net zero” emissions.

V-25 The claim that projects cannot move forward because they
cannot be found to be consistent with the General Plan until
a new CAP is adopted does not comport with case law
analyzing general plan consistency. A project may be found
consistent with the General Plan even if it is not “in perfect
conformity with each and every general plan policy.” Sierra
Club v. County of Napa, 121 Cal.App.4th 1490, 1509
(2004). Here, General Plan Policy COS 20.1 does not
require a project to include a CAP, nor does it prevent
projects from moving forward until a CAP has been
adopted Dby the County. Therefore, approval of a
development project prior to adoption of a CAP would not
obstruct that policy, nor be inconsistent with the General
Plan. Nothing in the challenge to the original CAP nor in
the recent challenge to the County’s 2016 GHG Guidance
document changes this conclusion. Refer also to comment
V-24 and T-3.
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Darin Neufeld V-26 As discussed in Draft Revised EIR Section 2.3 Greenhouse
el (R0l Gas Emissions, SB 375 requires Metropolitan Planning

Page 14 ) i A o

Organizations (MPOs) to adopt a Sustainable Communities
consistent with the General Plan’s climate-related policies. The County should defer V-25 Strategy (SCS) or Alternative Planning Strategy to address
consideration of this Project until it develops and approves a legally sufficient Climate Cont. GHG reduction targets from cars and ||ght_duty trUCkS in
Action Plan.

the context of that MPO’s Regional Transportation Plan

2. Consi ‘With SB 375. - - g
R ) (RTP). The San Diego Association of Governments

The RDEIR fails to evaluate the Project’s consistency with SANDAG’s i i inn?
Regional Transportation Plan/Sustainable Communities Strategy (“SCS™) and SB 375. (SANDAG) is the San D'ego region's _M PO. SANDAG
The SCS sets forth a projected land use development pattern and transportation network Comp|eted and adopted its 2050 RTP in October 2011.
that is supposed to help reduce driving and attendant GHG emissions. SANDAG’s plan is H .
based on the County’s 2011 General Plan and the land use projections contained in it. However, after the plan was adopteda a IaWSUIt was flled by
This Project i§ not‘par't of the Gleneral Plan, :.;md SANDAG did not anticipate commercial the C|eve|and Nationa| Forest Foundation and the Center
development in this area when it developed its SCS. . . . . .. 5

o _ _ — : for Biological Diversity (later joined by the state’s Attorney

e Project proposes a region-serving commercial shopping center that , -

would result in substantially greater average daily trips, vehicle miles traveled, and V-26 General S Offlce)- In November 20141 the Court Of Appeal
grger}house gas e‘missi(ms thz.m would resull from a develnpmcm _sonsislenl wilh Lhe-: found that SAN DAG ’S Program EIR for |tS RTP/SCS dld
existing designation and zoning for the site. As such, the Project is not consistent with the . .
SCS. CEQA contains definitions and requirements that govern whether projects are not Comply with CEQA because SANDAG Om|tted fl’0m
consistent with an SCS, and this Project does not meet them. Specificaily, the law H ’ H H
requires that projects be “consistent with the general use designation, density, building the EIR an qnaIySIS Of the I_Dlan S Con_SIStenCy Wlth the state
intensity, and applicable policies specified for the project area” in order to qualify for climate p0| icy, reflected in Executive Order S-3-05, of
CEQA streamlining. § 21155(a) (emphasis added). Accordingly, projects that fail to - .- - -
meet an SCS’s land use designations are fundamentally inconsistent with the SCS, continual greenhouse gas emission reductions. This case
regardless of whether a project meets a few of the SCS's “policies™ was on appeal at the California Supreme Court. On July 13,

In sum, there is no evidence that the Project is consistent with SB 375 or 2017, the California Supreme Court rendered a 6-1 decision

the SCS. On the contrary, the Project is clearly and unequivocally inconsistent with this )
law and plan.

holding that SANDAG’s 2011 EIR for its RTP/SCS issued
pursuant to SB 375 did not violate CEQA “by declining to

3. The Project is Inconsistent With Relevant Executive Orders and o ) i N
Recently Approved SB 32, Which Reflect the Scientific explicitly engage in an analysis of the consistency of
Consensus Regarding the Minimum GHG Reductions Needed to \V-27 - .. - -
Stabilize the Climate. projected 2050 greenhouse gas emissions with the goals in
The County must analyze the Project’s consistency with the GHG [a 2005] executive Order [the “2005 EO”]'” (Cleveland
emissions trajectories outlined in Executive Orders B-30-15 and $-03-05. The Fourth National Forest Foundation, et al v. San Diego Association

of Governments (2017) __ Cal. 5th __, Supreme Court
Case No. 5223603.)
SHUTE, MIHALY
E LR R R As discussed in response to comment G-49, determining
whether a project is consistent with a locally applicable
Sustainable Communities Strategy (SCS): applies to certain
residential/mixed-use projects consistent with an SCS
adopted under SB 375. First, the Project is a commercial
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project that does not contain residential or mixed use
elements. As a result, consistency with an SCS is not an
appropriate methodology to analyze the potential GHG
emissions from this project. Next, although SCS
consistency is a helpful approach for considering the car
and light-duty truck emissions sector of projects, GHG
emissions from other sources such as building energy and
water are not accounted for and still need evaluation. The
proposed project’s transportation-related emissions would
include cars and light-duty trucks along with emissions
from medium and heavy duty vehicles such as delivery
trucks. In addition, the project’s emissions would include
sources such as electricity, natural gas, water consumption,
and solid waste. Therefore, the entirety of the project’s
emissions cannot be assessed using the SCS consistency
approach.

The proposed project would be consistent with the
following Mobility goal and policy objectives identified in
the 2050 RTP/SCS:

e Goal: The transportation system should provide the
general public and those who move goods with
convenient travel options. The system also should
operate in a way that maximizes productivity. It
should reduce the time it takes to travel and the costs
associated with travel.

e Policy Objective: Provide convenient travel choices
including transit, intercity and high speed trains,
driving, ridesharing, walking and biking.

e Policy Objective: Increase the use of transit,
ridesharing, walking and biking in major corridors
and communities.

Implementation of the proposed commercial project would
enhance and expand an existing concentration of
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commercial land uses. There are existing and planned
commercial uses to the west, north, and east of the site (see
RTC Figure 1 — Commercial Areas within Two Miles of
Project Site). The project would provide additional
commercial services for residents in the adjacent
neighborhoods and would reduce the overall number of
trips currently required to meet the commercial needs of the
area.

The proposed project would provide improvements (i.e.,
sidewalk, curb and gutter, traffic signal and striping) that
would enhance pedestrian access. The project proponent
would also provide for a standard 8-foot shoulder serving a
bicycle lane with the frontage improvements. These
improvements would encourage the use of alternative
modes of transportation. For example, the improved
pedestrian network would enhance the pedestrian access for
the residential neighborhood located along Rios Canyon
Road to utilize the retail and transit opportunities available
along Olde Highway 80.

The proposed project would encourage the use of public
transportation by providing on-site amenities. As part of
the project, 40 bicycle stalls would be provided on the
project site. Improved bicycle facilities can increase access
to and from transit hubs, thereby expanding the “catchment
area” of the transit stop or station and increasing ridership.

Regarding CEQA streamlining, the commenter incorrectly
identifies the project as a CEQA streamlining project. The
County has not evaluated this project nor attempted to
process the project as a CEQA streamlining project.
Rather, the County has performed a robust evaluation of
potential environmental impacts associated with the project.
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District Court of Appeal ruled against the County on this very issue in the context of the
County’s failure to implement mitigation promised by its General Plan update:

The [Climate Action Plan] CAP and Thresholds project now acknowledges
it does not comply with Executive Order No. §-3-03. Instead of
maintaining a constant rate of GHG emissions reductions after 2020, as
required by Executive Order No. S-3-03, the County admits that GHG
emissions will instead increase after 2020. Thus, the County's own
documents demonstrate that the CAP and Thresholds project will not meet
the requirements of Assembly Bill No. 32 and Executive Order No. S-3-05
and thus will have significant impacts.

Sierra Club v. County of San Diego (2014) 231 Cal.App.4th 1152, 1175. As the court
noted, “the County [] committed to compliance with the Executive Order No. S-3-05
trajectory” when it adopted its updated General Plan in 2011. Id. at 1160,

Given that the County has committed to complying with the Executive
Order, the County must analyze whether this Project, or any other Project before the
County, would comply with the established trajectory. Moreover, the State Legislature
recently approved Senate Bill 32 (SB 32), which codifies the state target to reduce
greenhouse gas emissions to 40 percent below 1990 levels by 2030. However, the RDEIR
fails to actually analyze consistency with the established trajectory. Instead, the document
simply states that achieving the long-term goals will require systemic changes in how
energy is produced and used, and notes that emissions from the Project will continue to
decline after 2020 due to state fuel standards and other state climate actions. RDEIR at
2.3-29. But it never analyzes whether these reductions will be on a steep enough
trajectory to actually reach the Executive Order/SB 32 goals. Given that the Project will
cause longer vehicle trips and is inconsistent with SANDAG’s SCS, the notion that this
Project could help achieve the Executive Order/SB 32 goals is wishful thinking, and not
supported by substantial evidence.

% The RDEIR misrepresents the status of the lawsuit brought by the Cleveland
National Forest Foundation and the Center for Biological Diversity. The Court of Appeal
has ruled and struck down SANDAG’s EIR ruling that it failed to analyze impacts to
2050.

SHUTE, MIHALY
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V-27
Cont.

V-27 Please refer to Final EIR pages 2.3-3 through 2.3-10 which

provide an overview of the existing regulatory background
related to GHG emissions and climate change. Included in
this discussion are SB-32 and Executive Order S-03-05.
Further analysis of these regulations in the context of the
proposed project is provided on Final EIR pages 2.3-29
through 2.3-30 Since SB 32 extends GHG emission
reduction targets through 2030 but the proposed project
buildout year is 2018, using a 2020 target under AB 32 is
the most appropriate for the project. With implementation
of the on-site mitigation measures and the purchase of
carbon off-set credits, the project will result in a net-zero
increase of GHG emissions as discussed in more detail in
Section 2.3 of the Final EIR. Therefore, the project is
consistent with SB 32. Implementation of the on-site
mitigation measures and the purchase of carbon off-set
credits would result in the project having “net zero” GHG
emissions.
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D. The RDEIR Fails to Adopt All Feasible Mitigation or Find That
Suggested Mitigation Is Infeasible.

An agency must evaluate suggested mitigation measures in an EIR.
Guidelines § 15126.4(a)(1)(B). In evaluating the measure, the agency must demonstrate
that the mitigation measure will be either (1) effective in reducing a significant
environmental impact, or (2) ineffective or infeasible due to specific legal, economic,
environmental, social, or technological factors. §§ 21002, 21081(a)(1)-(3), 21061.1;
Guidelines §§ 15021(a)(2), (b), 15364. If the agency determines that the adoption of a
mitigation measure is infeasible, it must make detailed findings supporting its
determination, and those findings must be legally accurate and supported with substantial
evidence. §§ 21081(a)(3), 21081.5; Guidelines §§ 15091(a)(3), (b); Village Laguna of
Laguna Beach, Inc. v. Orange County Bd. of Supervisors (1982) 134 Cal. App. 3d 1022,
1034 (CEQA requires express findings of infeasibility). If commenters suggest mitigation
measures, the agency must consider them and adopt them if feasible. Sierra Club, 231
Cal. App. 4th at 1176.

The RDEIR relies on insufficient mitigation and fails to consider and adopt
all feasible mitigation. First, many of the measures listed to address GHG emissions are
vague, insubstantial, and nonbinding, and thus cannot be relied on to mitigate Project
impacts. Measures relied upon to mitigate impacts must be "fully enforceable” through
permit conditions, agreements, or other legally binding instruments. Pub. Res. Code §
21081.6(b); CEQA Guidelines §15126.4(a)(2). Similarly, they must actually be
implemented, not merely adopted and then disregarded, and thus the mitigation must
provide assurance that such implementation will in fact occur. Anderson First Coalition
v. City of Anderson (2005) 130 Cal. App. 4th 1173,1186-87; Fed'n of Hillside & Canyon
Assn’s v. City of Los Angeles (2000) 83 Cal. App. 4th 1252, 1261 . The greenhouse gas-
related mitigation measures does not meet this standard.

Some measures are vague, such as M-GHG-9, which requires the applicant
to install electric vehicle charging stations, but fails to indicate how many or where they
would be located. RDEIR at 2.3-32. Other measures don’t go far enough to ensure that
the Project’s emissions will be reduced as much as possible. For example, M-GHG-1
requires that the applicant demonstrate that design of the buildings would exceed Title 24
requirements by a minimum of 20 percent. RDEIR at 2.3-30. This percentage reduction is
expected to reduce Project emissions by 70 MTCOse per year. RDEIR at 2.3-19. The
RDEIR never explains why a 20 percent reduction is appropriate. Given the Project’s
projected emissions of 2,628 MTCO,e annually, the County should require a much larger
percentage reduction of emissions. As discussed earlier in this letter, new development is

SHLTIV MIHALY
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The County disagrees that the EIR relies on insufficient
mitigation to reduce GHG emissions. A robust analysis of
feasible mitigation measures to address potential GHG
emissions associated with the project is provided on Final
EIR pages 2.3-18 through 2.3-28. In total, 18 mitigation
measures have been determined to be applicable to the
project, feasible, and will be implemented. These measures
will be enforced as part of the conditions of approval for the
project. As provided on Final EIR pages 2.3-31 through
2.3-35, Mitigation Measures M-GHG-1 through M-GHG-
18 include a description of the enforceability mechanisms
for each measure (i.e., timing, responsibility, proof of
compliance). Further, Final EIR Table 2.3-11 lists and
provides the rationale for all the mitigations that were
determined to be infeasible, not applicable to the proposed
project, or not the responsibility of the applicant. With
implementation of Mitigation Measures M-GHG-1 through
M-GHG-18, the project will result in a net-zero increase of
GHG emissions as discussed in more detail in Section 2.3
of the Final EIR.

Mitigation Measure M-GHG-9 proposes 16 parking stalls
designated for a combination of low-emitting, fuel efficient,
and carpool/van pool spaces. EV charging stations will
also be installed. This is consistent with Measure SDT-8 of
the California Air Pollution Control Officers Association’s
(CAPCOA’s) Quantifying Greenhouse Gas Mitigation
Measures: A Resource for Local Government to Assess
Emission Reductions from Greenhouse Gas Mitigation
Measures (herein referred to as the CAPCOA Report). As
provided in Mitigation Measure M-GHG-9, the location of
the 16 parking facilities and EV charging stations shall be
indicated on the site plan and verified by the County prior
to issuance of a building permit.
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Regarding Mitigation Measure M-GHG-1, the County
disagrees that an explanation needs to be provided why a 20
percent reduction in GHG as a result of this mitigation
measure alone is appropriate. Rather, the mitigation
measure is only one of 18 mitigation measures proposed
(and determined to be feasible) to reduce the GHG
emissions for the project. As shown in Final EIR Table 2.3-
8, with implementation of adopted State regulations, the
project’s total GHG emissions would be reduced to 2,631
MTCO,e per year. A thorough analysis of available
mitigation measures and design considerations was
performed and detailed on Final EIR pages 2.3-18 through
2.3-28. Please refer to Final EIR Table 2.3-11 which
identifies the mitigation measures that were determined to
be infeasible, not applicable to the proposed project, or not
the responsibility of the applicant. As discussed on Final
EIR page 2.3-28, with application of all quantifiable
mitigation measures identified in the EIR, the proposed
project’s GHG emissions would be reduced from 2,631
MTCO,e per year to zero net GHG emissions. With
implementation of Mitigation Measures M-GHG-1 through
M-GHG-18, a reduction of 2,631 MTCO.e per year would
occur from solar power, efficient refrigeration, limiting
outdoor lighting, and the purchase of carbon credits. The
resultant mitigated project emissions are presented in Final
EIR Table 2.3-9.
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Darin Neufeld V-30 As described in mitigation measure M-GH-4, the project’s
e minimum rooftop coverage of photovoltaic (PV) panels is
anticipated to include 45 percent of roof dedicated to panels
better able to reduce future emissions compared to existing development. Therefore, the V-29 on the grocery store and a cumulative total of 5 percent of
County should require new projects to reduce cmissions as much as practicable. _J cont. the rooftop among the other five bu||d|ngs Placement of
Similarly, M-GI1G-4 requires the applicant to install solar panels on 45— solar panels on roof‘[‘_ops is limited by a Variety of factors
percent of the grocery store roof and 5 percent of cach of the other buildings. RDEIR at . .
23-31. This measure results in off-seting only 118 percent of the Project's power needs. |\ including the need for placement of other rooftop
Yet, the RDEIR provides no explanation as to why the Project cannot implement a 1 - H H 1
percentage of the roof in solar panels and provides no cvidjcncc :0 ssg;esl: :f;;ﬂm?“;iﬂnfn eqUIpment’ _SUCh as HVACS’ and |nSta"at|0n Of parapEtS
would be infeasible. _ and supporting structures (such as support bars that are
The RDEIR s identified mitigation measures related to GHG emissions are installed at a 45 degree angle from the parapet and anchored
1
also completely insufficient because the document ignores many other feasible mitigati H
measures a\failablc tn‘lessen .lha‘lfrojec_l’s climate impacts. }h;i{:I)Eilr'{;;suergllilsglzdﬁg Into the rOOf)' Plea_se See pages 23_22 through 23_23 Of
mitigation for the Pru_!e.:c‘l’s significant impacts together only reduce emissions by Section 2.3 of the Final EIR.
approximately 235 MTCO,, a 10 percent reduction in Project emissions, resulting in
GHG emissions that exceed the significance threshold by three-fold. RDEIR at 2.3-28
and 2.3-37. Because the Project will result in significant climate i ts, the County _ i i i
must adopt all feasible climate mitigation or find, based onlsi);lalzﬁz;lc;vid:ncsutrl:;t V-31 V-31 The County d|Sagree3 that the EIR |gn0re3 Other _pOtentlaI
such mitigation is infeasible. Other feasible measures the RDEIR should analyze include: mitigation measures. Please refer to Draft Revised EIR
- Use of recycled water for landscaping and for the car wash; Table 2.3-9. Regarding the SpeCiﬁC measures |dent|f|ed in
- Use of low or zero-cmission vehicles, including construction vehicles; H .
- Reducing the use of pavement and impermeable surfaces; and thIS comment:
- Purchasing of offset credits. W, A
- Use of recycled water for landscaping and for the
Finally, the best mitigation would be to disapprove this Project and adopt ™
an alternative that is consistent with the designation and zoning for the site. This would car WaSh
implement an environmentally superior project to the proposed Project and provide Recyc'ed water is not available at this location and
needed housing for the County. Alternatively, the County can analyze an alternative for a . .
shopping center in the Lakeside Town Center that adheres to smart growth principles, V-32 therefore is not propOSEd for |andscaplng. HOWEVE‘I’,
which would offer numerous benefits to the County and the State, including preservation H
of important wildlife habitat and open space land, preservation of the rural character of water Used to WaSh VehICIeS WOUId be reCyCIed for use
the Project area, reduced Ve.hicle miles lra_velled (and concomitant reductions in in the car wash System Although the proposed prOJeCt
greenhouse gas and other air pollutant emissions), and less traffic on area roads. ) would use a recycled water system for the car wash
1IV. Conclusi . . . .
eneusion ~ operation, no GHG reduction credit was taken for this
For all of the foregoing reasons, we respectfully submit that the County H
cannot lawfully approve the Lake Jennings Marketplace Project. The RDEIR is deeply V-33 aspeCt Of the pI’OjeCt.
flawed and fails to inform the public of the full impacts of the Project. It can support .. . . .
4 - Use of low or zero emission vehicles, including
Rl - construction vehicles.
As identified in M-GHG-9, the project will encourage
the use of low or zero emission vehicles on a long-term,
operational basis through the provision 16 parking
spaces on site that will be dedicated to a combination of
Lake Jennings Market Place 520 South Coast Development
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Page 18
neither the findings required by CEQA nor a determination of General Plan consistency. V-33
In addition, the County must adopt more mitigation, and more specific mitigation, to Cont

address the Project’s numerous, significant impacts.
Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

(e <)

Catherine C. Engberg
/J, g
R s

Carmen J. Borg, AICP
Urban Planner

816697.7

List of Exhibits:

Exhibit A San Diego’s Housing Crisis Squeezing The Middle Class, August 8, )
2016, available at: http://www.kpbs.org/news/2016/aug/08/housing-
crisis-squeezes-middle-class/

Exhibit B Letter from Rick Tavares, President, Investigative Science & V-34
Engineering (“ISE™), Inc. to Darin Neufeld, County Planner dated
September 3, 2016.

Exhibit C Walters, I. et al., Getting Trip Generation Right: Eliminating the
Bias Against Mixed Use Development, American Planning
Association, May 2013. _

SHUTE, MIHALY
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low-emitting, fuel efficient, and carpool/van pool
spaces and electric vehicle charging stations.

Reducing the use of pavement and impermeable
surfaces.

Approximately 40 percent of the project site will be
dedicated to open space, which will consist entirely
of impermeable surfaces. This includes the proposed
impermeable surface trail, which will be located
along the southern extent of the site generally
adjacent to the developable areas.

e Purchasing of off-site credits. In response to
this comment, and based on the commitment of
the applicant to achieve carbon neutrality (i.e.,
net zero emissions), Mitigation Measure M-
GHG-18 has been added to Section 2.3 of the
Final EIR. Specifically, Mitigation Measure M-
GHG-18 requires the following: M-GHG-18:
Prior to issuance of the first grading permit, the
project applicant shall purchase 2,396 MTCO.e
of carbon offset credits sufficient to offset all
project construction emissions. The carbon
offset credits shall be purchased by a California
Air Resources Board-approved registry, such as
Climate Action Reserve, American Carbon
Registry, and Verified Carbon Standard. If no
registry is in existence, then the applicant shall
purchase carbon offset credits from any other
reputable registry or entity that issues carbon
offsets to the satisfaction of the Director of
Planning & Development Services.
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Prior to issuance of the first certificate of
occupancy, the project applicant shall purchase
71,880 MTCO,e of carbon offset credits
sufficient to offset all project operations
emissions over the 30-year project life.

The carbon offset credits shall be purchased by a
California  Air  Resources Board-approved
registry, such as Climate Action Reserve,
American Carbon Registry, and Verified Carbon
Standard. If no registry is in existence, then the
applicant shall purchase carbon offset credits
from any other reputable registry or entity that
issues carbon offsets to the satisfaction of the
Director of Planning & Development Services.

The County of San Diego will consider, to the
satisfaction of the Director of Planning &
Development Services, the following geographic
priorities for GHG reduction features, including
the purchase of carbon offset credits: 1) project
design features/on-site reduction measures; 2)
off-site within the unincorporated areas of the
County of San Diego; 3) off-site within the
County of San Diego; 4) off-site within the State
of California; 5) off-site within the United States;
and 6) off-site internationally.

CARB recommends that “lead agencies prioritize on-site
design features and direct investments in GHG reductions
in the vicinity of the project” (CARB 2016c). CARB also
recognizes that “[w]here further project design or regional
investments are infeasible or not proved to be effective, it
may be appropriate and feasible to mitigate project
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emissions through purchasing and retiring carbon credits
issued by a recognized and reputable accredited carbon
registry” (CARB 2016c).

Similarly, the California Attorney General’s Office,
Addressing Climate Change at the Project Level (California
Attorney General’s Office 2010), states that if, after
analyzing and requiring all reasonable and feasible on-site
GHG emission reducing strategies for avoiding or reducing
GHG-related impacts, the lead agency determines that
additional mitigation is required, the agency may consider
additional off-site  mitigation. Examples of off-site
mitigation include participation in GHG reduction projects
or programs and the purchase of verifiable carbon “credits”
from another entity that will undertake mitigation.

Projects listed on CARB-approved registries represent the
past reduction or sequestration of one metric tonne of
carbon dioxide equivalent that is “not otherwise required”
(CEQA Guidelines section 15126.4(c)(3)). Projects are not
registered unless they conform to strict protocols, which are
vetted through working groups of experts, stakeholder
engagement, and public review. The same protocols apply
to projects inside and outside of California.

V-32 Comment noted. The No Project/Existing General
Plan Designation Alternative was analyzed in the Final
EIR. As described in Section 4.7 Environmentally Superior
Alternative of the Final EIR, pursuant to CEQA Guidelines
Section 15126.6(e)(2), if the environmentally superior
alternative is the No Project Alternative, the EIR shall also
identify an environmentally superior alternative among the
other alternatives. In addition to the No Project/No
Development Alternative, the No Project/Existing General
Plan Designation Alternative is a no project alternative;
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therefore it cannot be selected as the environmentally
superior alternative. See response to comment V-6
regarding an alternative site location. As described in
Chapter 4.0 of the Final EIR, similar to the proposed
project, all of the alternatives considered in the EIR would
result in net zero emissions with implementation of
mitigation.

V-33 This closing comment summarizes the other comments
provided in the letter and expresses a general opposition for
the project. As such, this comment is noted and detailed
responses to the issues mentioned in this comment are
provided above in responses to comments V-1 through V-
32.

V-34 Comment noted. This comment provides a list of attached
exhibits which are references cited throughout the comment
letter. Individual responses are not provided for each
exhibit as they were utilized in support of the detailed
comments responded to above.
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Ki3S
San Diego’s Housing Crisis Squeezing The Middle Class
Monday, August 8, 2016

By Alison St John

Homeowners in San Diego County may not feel it, but a housing crisis is underway in the region, and the middle class is
especially hard squeezed.

Longtime Escondide resident Guy Chandler faced a situation that may be all too familiar to many San Diego families. He
described what happened at a recent San Diego County Board of Supervisors' meeting.

“Probably the worst day of my life was in June 2015,” Chandler said. “My daughter, Jenelle, 37 years old, came to me
and told me, 'Dad, sit down. There's something you're not going to like. We have to move out of San Diego County."™

Chandler’s daughter told him she was planning to take her family and move to another state because she couldn’t find a
house in San Diego where she could afford to raise her kids.

“The next two days a lot of hand-wringing and crying went on," Chandler said.

He now communicates with his grandchildren on the web via FaceTime.

“What’s my point?” he asked the board. "My point is, droves of young families are leaving the state of California
because they can’t afford to live here.”

The housing situation in San Diego 1s being called a crisis, for both buyers
and renters.

Stephen Russell heads the San Diego Housing Federation, which works to
produce more low-income housing for renters with the help of government
subsidies.

“Since the year 2000, we’ve seen rents increase by about 32 percent, while
& wages have decreased 2 percent during that same time frame," he said.
i |
By Nicholas McVicker

Stephen Russell, executive director of the
San Diego Housing Federation, July 14,
2016.

California Housing Partnership
Corporation

This graph compares the rising
median rent in San Diego

http://www.kpbs.org/news/2016/aug/08/housing-crisis-squeezes-middle-class/ 9/12/2016
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County and the decreasing
median income.

More than half of San Diego renters pay more than one-third of their income in rent, Russell said. The San Diego
Housing Commission estimates more than 70 percent of San Diegans are now priced out of the market for an average
priced home.

Forecasts: We have enough housing capacity

And yet Charles Stoll, director of land use and transportation planning for the San Diego Association of Governments
said the region has the space and the capacity to build enough housing to meet the area’s needs.

“Our current forecast shows the planned housing that is contained in all the general plans for all the local jurisdictions —
the cities and the unincorporated county — provides enough housing to accommodate the projected need of about
325,000 units between now and the year 2050," Stoll said. "So the current general plans show sufficient capacity to meet
that."

But in practice, the gap is widening between what 1s needed and what 1s actually built.
Actual construction versus planned construction

Matt Adams, vice president of San Diego’s Building Industry Association, quoted SANDAG when he said the region
needs to build 11,000 to 12,000 housing units annually just to keep pace with population growth.

That hasn’t happened since 2005, when 15,000 permits were issued, Adams
said. Since then, the numbers have dropped to as low as 3,000 housing units in
2009, Last year, the building industry did get permits for more than 10,000
units county wide.

SAN DIEGO COUNTY ANNUAL PERMITS

Wy B

“I thought it would have gotten more attention,” Adams said of the increase in
building. “But sadly, it didn’t."

Adams acknowledges there’s a catch in these improving numbers. Even
BIA though more of the permits are for multi-family homes rather than single-

family units, the homes still are not affordable.
This graph shows the number of permits =

kssued in San: BlegoCounty. each year. "Of the 10,000 that were produced last year, you had only 229 single-family

homes that could be sold at $500.000 or less," Adams said. “And then you had only 471 multi-family homes produced
that could be sold for $500,000 or less. The market that is not being met is the market of working middle-class families."

Less middle-income housing built

Adams called the housing market an "hourglass” market, with more houses being built for people at the top and the
bottom of the econemic ladder than for people in the middle.

The reality 1s that in the first eight years of building out SANDAG’s fourth housing element cycle — between 2003 and
2010 — the construction industry built 152 percent of the housing needed for above-average eamners. Low eamers got 26
percent of the housing they needed. Middle-income earners did worst of all — just 18 percent of their construction needs
were met.

http://www.kpbs.org/news/2016/aug/08/housing-crisis-squeezes-middle-class/ 9/12/2016
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Figure 4: City of San Diego Estimated Housing Need vs. Permits Issued (2003 to 2010)

Share of New Housing units by Income Category, January 1, 2003 - December 31, 2010 (8 years)
Fourth Housing Element Cycle

Income Level Total for all
Categories
Total Housing Units Permitted 4,537 4,721 3,652 67,772 80,682
Estimated Need 24,143 18,348 20,280 44,530 107,301
Percent of Goal Produced 19% 26% 18% 152% 75%
Units Left to Permit 19,606 13,627 16,628 -23,242 26,619

Credit: San Diego Houisng Commission Report, Nov. 2015

In first eight years of SANDAG's Fourth Housing Element Cycle, many more permits for homes for high income earners were issued
than for low or middle income earners.

Because of government subsidies, Russell said, more affordable housing is being built for low-income families than for
middle-income families. He said a graph of the housing market looks more like a goblet, with a big bow] for upper-
Imcome earners, a tiny base for low-income earners, and a thin stem: the squeezed supply for the middle class.

Jorge Contreras

Percentage of San Diego
housing needs met by new
construction between 2003 and
2010.

“You think of the goblet spilling over with supply. and for the top third there is a plethora of choice,” Russell said. “For
folks below the top third, there really are not choices.”

In the face of this evidence, the profit-motivated building industry chooses to build for the top end of the market at the
expense of the rest, Adams said, citing a 2015 report. [t says city regulations are so costly that they drive up the price of

construction to the point where building middle- and low-income housing is no longer profitable.

The median income for a family of four in the San Diego region in 2016 is $73.495 a year. So a family of four earning
less than $68.000 a year (80 percent of the median) is considered eligible for low-income housing.

Few incentives, no penalties

Russell said part of the problem is that though the state requires cities to submit plans for where housing can be built, few
incentives exist to actually build those houses.
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San Diego's Housing Crisis Squeezing The Middle Class | KPBS Page 4 of 5

“Tt would be helpful if municipalities actually built according to their community plans and actually met the expectations
that they put out in their own local housing elements," Russell said. "If they were to do that, then we could, in fact, meet
the local demand for housing.”

Adams of the Building Industry Association said there are no penalties and few incentives motivating cities to follow
through on their state-mandated housing plans.

“It’s a paperwork exercise right now.” he said.

In the decade between 2003 and 2013, Carlsbad, for example, issued permits for 231 out of the 3,400 very low-income
units that were its share of the Regional Housing Needs Assessment.

That assessment allocated 2,645 moderate-income homes as Carlsbad's share of growth, but the city issued only 522
permits.

On the other hand, Carlsbad was allocated 4,800 above moderate-income homes under the regional assessment, and the
city actually issued 5,575 permits.

Stoll said SANDAG awards $5 million to $8 million every few years to cities
that do a good job of building sustainable, affordable houses near transit lines
such as the North Santa Fe Apartments in Vista. But, he said, the regional
planning agency has no authority to enforce local land-use plans that call for
higher density.

“Each jurisdiction is responsible for pulling their own weight,” Stoll said.
“That’s the way it has always been.”

What’s more, Stoll said, the law recently changed to update the housing needs
assessment every eight years instead of every five, so the next review of how
By Alison St John local jurisdictions are meeting housing needs won’t happen until 2019.

The North Santa Fe Apartments on the Russell said SANDAG should step up and take more of a leadership role.
Sprinter line in Vista, July 2016.

“We have had some constructive conversations, but [ don’t think that the
magnitude of the housing crisis we’re in has really permeated to the minds of all of those board members,” he said. “We
have a lot of work ahead of us to get the level of focus and attention and commitment from SANDAG that the issue
really deserves.”

Russell and Adams said the challenge is to stop the region from falling farther behind in its plans to meet the needs of

future residents. As the economy improves, market forces are doing a good job of providing housing for upper-income
residents. Government strategies to encourage affordable housing are struggling to adjust since redevelopment money

disappeared in 2012, But housing for middle-income renters and buyers 1s being squeezed out by shrinking of the land
available to build on and a resistance to higher density.

As Escondido's Guy Chandler knows, future house-hunters are not all moving here from other places: They are mostly
the children of current residents, and they don’t want to leave San Diego to find a place they can afford to live.

To view PDF documents, Download Acrobat Reader

ALISON ST JOHN, North County Bureau Chief | Contact alison-st-john

Follow (@AlisonStlohn on Twitter

Please stay on fopic and be as concise as possible. Leaving a comment means you agree to our Community Discussion Rules. We like
civilized discourse. We don't like spam. lying, profanity, harassment or personal attacks.

<>

http://www kpbs.org/news/2016/aug/08/housing-crisis-squeezes-middle-class/

9/12/2016
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The Leader in Scientific Consuiting and Research...

Investigative Science and Engineering, Inc. SAN DIEGO CORPORATE OFFICE
P.O. Box 488, Ramona, CA 92065

Phone: 760-787-0016

wWLise.us

September 3, 2016

Mr. Darin Neufeld

County of San Diego, DPLU
5530 Overland Ave, Third Floor
San Diego, CA, 92123

RE: COMMENTS ON DPLU ENVIRONMENTAL DOCUMENTATION
LAKE JENNINGS MARKETPLACE RECIRCULATION

Dear Mr. Neufeld:

Investigative Science & Engineering, Inc. (ISE) has completed our review of the
environmental documentation provided by the County of San Diego Planning &
Development Services department with respect to the Lake Jennings Marketplace
project (PDS2014-GPA-14-005, PDS2014-REZ-14-004, PDS2014-TM-5590, PDS2014-
STP-14-019, PDS2014-ER-14-14-013). Our concerns are expressed below. Please
ensure that these comments are part of the environmental record.

Previous Letter to Your Office

In a 12/10/15 letter to you, ISE identified numerous inconsistencies in the
published PDF copies of technical reports we prepared for this project, and asked your
office to correct these discrepancies in order to provide a true and accurate
environmental record. Notably, we identified two areas where attribution to ISE should
not be given: 1) the DEIR due to its parallel analyses separate from the technical
reports, and, 2) the published PDF technical reports due to their excessive modification
after they were submitted to the County.

Instead of correcting the previous problems by using the final PDF files provided
by ISE, your office proceeded to publish a further modified version of the acoustical and
vibration technical report, which even went so far as to use a newer version of Adobe
Acrobat that ISE doesn’t even have (Figure 1). This latest alteration appears to be an
attempt by your office to further replicate the security features shown in our report.

AEROSPACE ¢ ACOUSTICS ¢ VIBRATION 4 MATERIALS SCIENCE ¢ GEOPHYSICS

FORENSIC ENGINEERING % EXPERT WITNESS ¢ AIR QUALITY & ENVIRONMENTAL COMPLIANCE l
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Mr. Darin Neufeld

Comments on DPLU Environmental Documentation
Lake Jennings Marketplace Recirculation
September 3, 2016

Page 2

this version of Acrobat does not support. It
may not open or display correctly. Adobe
recommends that you upgrade to the latest
version of our Acrobat products. Please
visit our product site at hitp://
www.adobe.com/gojacrobat

‘This file appears to use a new format that

Do not show this message again

oK

ACOUSTICAL AND GROUND VIBRATION SITE ASSESSMENT
LAKE JENNINGS MARKET PLACE
SAN DIEGO, CA

RECORD ID: PDS2014-GPA-14-005; PDS2014-REZ-14-004;
PDS2014-TM-5590; PDS2014-STP-14-019; PDS2014-MUP-15-004
Environmental Log No.: PDS2014-ER-14-14013

Fig. 1: Partial Screenshot of Modified Acoustical Technical Report from DPLU Website

Given the fact that your office was provided with complete final PDF files from
ISE, the continued insistence of your office to alter our work products after they were
submitted, plagiarize our copyrighted logo, and attempt to pass unsigned work products
off as independent assessments is quite disturbing, and frankly dishonest.

Modifications to ISE’s Work Products After Submittal

As previously stated, ISE provided the County of San Diego DPLU with final
signed PDF documents of our technical work products for the aforementioned project, in
addition to unsigned Microsoft Word files. County staff assured ISE that the Word files
would only be used for extracting information for the DEIR, and would not be altered in
any way (let alone being altered, and then published).

Contrary to County assurances, your office not only modified the MS Word files,
and in the process added content in some areas while destroying it in others, your office
also appears to have intentionally attempted to modify the reports so as to make them
appear as though they originated from ISE, even to the point of poorly replicating the
document security features.

Please note the following two screenshots (Figures 2 and 3). Although ISE’s last
iteration of our technical reports were both dated 5/12/15, and generated into PDF
format on the same date, these are not the versions shown on the County’s website.
ISE’s PDF reports were generated on a Mac OS X machine version 10.6.8, using PDF
format version 1.4. Contrast these against the reports shown on the County’s website
(Figures 4 and 5).
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Mr. Darin Neufeld
Comments on DPLU Environmental Documentation

Lake Jennings Marketplace Recirculation
September 3, 2016

Page 3

Document Properties
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Fig. 2: Partial Screenshot of Original Acoustical Technical Report Properties Pane

Document Properties
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Fig. 3: Partial Screenshot of Original Air Quality Technical Report Properties Pane
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Mr. Darin Neufeld

Comments on DPLU Environmental Documentation
Lake Jennings Marketplace Recirculation
September 3, 2016

Page 4

The PDF’s shown on the County’s website were generated on 11/2/15, with the
additional modification of the acoustical report on 11/11/15 to copy some additional
security features. The following discrepancies are noted:

1. The PDF’s were generated using PDF format versions 1.5 and 1.7. Version 1.7 is a
newer version than ISE uses, hence the error shown in Figure 1.

2. Both PDF’s have different page counts than the original documents provided by ISE.

3. Both PDF’s were authored by someone named TPARSONS from renamed versions
of the MS Word files sent to the County (the original files have no such references).

4. Finally, both PDF's were generated on a Microsoft Windows machine. For the record,
ISE exclusively uses Apple products.

In short, the PDF’s provided on the County’s website, which are masquerading
as ISE reports, did not originate from ISE. ISE does not warranty this work, and
considers it to be plagiarized content in violation of the Digital Millennium Copyright Act
(DMCA), USC Title 17, as amended."

Document Properties

Securty__Fomts il View _ Custom __ Advance
Descripeon
File: Appendix H_Acoustical ang Groung Viration $ite Assessment.pai
T8 Mcrosof Word - BDS2014-55A 14-005-+icise_ 05 14-16 Cean cocx
huthor: | TPARSONS
Suject:
Keywords:
ACOUSTICAL A ASSESSMENT
Croated: 1172116, 34108 P Aoitions Mstadats ARKET PLACE
Modified:  11/11/16, 3:40:14 PM.
Aopicaton: PScripts dl Verson 8.2.2 ;AN DIEGO. CA
’

Agvances

POF Producer:  Acrobat Distiler 10.1.4 (Windows]

PDF Version: 1.7, Adobe Extension Level B (Unknown Acrabat Version)
Lecation ae Jor

FilaSize:  3.78 MB (3,961,916 Bytes)

REC Pagesze: 8.50%11.000 Number o Pages: 76 2014-REZ-14-004;
PDS2014- ™ " s i2014-MUP-15-004
2014-ER-14-14013

Siubmitted ta-

Fig. 4: Partial Screenshot of Modified Acoustical Technical Report Properties Pane

' Per seclions 17 U.S.C. §§ 512, 1201-1205, 1301-1332; 28 U.S.C. § 4001, and as amended 17 U.S.C. §§ 101, 104, 104A, 108, 112, 114,

117, 701
F)Q Lake Jennings Market Place 533 South Coast Development
Final EIR August 2017



Response to Comments

Mr. Darin Neufeld

Comments on DPLU Environmental Documentation
Lake Jennings Marketplace Recirculation
September 3, 2016

Page 5

o o Y ASSESSMENT|

P et MARKET PLACE
e o SAN DIEGO, CA

RE 1S2014-REZ-14-004
PDS201¢ oo e )S2014-MUP-15-004
Environmental Log No.: PDS2014-ER-14-14013

Fig. 6: Partial Screenshot of Modified Air Quality Technical Report Properties Pane

Specific Areas of Concern

ISE takes pride in our work products, which is why reading what is published on
the County’s website irritates us so much. Given the magnitude of the unnecessary
alterations, one has to wonder if the intent was to transform a professional report into an
amateurish one.

A standard document comparison using Adobe Acrobat reveals so many
changes between the PDF documents posted (and the original) that it almost appears
that entire segments of the report were cut and re-pasted. The end result makes it
appear that ISE’s work products are a sloppy, poorly formatted mess, which is
completely opposite from reality.

ISE notes the following significant alterations and/or mysteries in the reports (with
the caveat that others might exist). They are provided in no particular order.

1. In both County published acoustical and air quality reports, the Record ID was
appended after we submitted the reports to also include a Major Use Permit
(PDS2014-MUP-15-004). For the record, ISE never examined a Major Use Permit
application (or its environmental constraints) for this project, and were in fact told by
County staff, and the applicants planning consultant, not to do so.

In fact, ISE states on Page 48 of the acoustical report that, “The final desigh of the
mitigation plan would be conditioned as part of a separate Major Use Permit (MUP)
action for this construction pad.” Thus, the MUP was separate from what was
analyzed by ISE. The report does not include any MUP analyses or findings.
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10.

11.

12,

13.

14.

Mr. Darin Neufeld

Comments on DPLU Environmental Documentation
Lake Jennings Marketplace Recirculation
September 3, 2016

Page 6

On Page 22 (acoustical report), the equation of motion for ground vibration was
altered to include an ampersand making the work look sloppy and unprofessional.
This is a good trick considering the equation is a vector graphic image.

Unnumbered page (air quality report) following the title page. This page does not
exist in the ISE generated report. The footer is wrong, and is from a different 2008
ISE report using our old logo at the time. This was apparently cut-and-pasted from a
previous ISE report that the County has for some unknown reason.

Multiple pages (both reports), the footer is missing from most of the pages. This
effectively strips-off the copyright notices on these reports, which is a direct violation
of copyright management protocol as defined by 17 U.S. Code § 1202(b).

Unnumbered page (should be Page 13, but the page header was removed for some
reason), the text discussing County Code Section 36.410 has been altered from its
original citation changing the meaning.

On Page 20 (air quality report), the highlighted annotations showing the various
variables associated with toxic risk has been removed. The same problem is
indicated on Pages 33 and 34 where the computation of PM10 is discussed, as well
as on Page 39 for VOC’s, and on Page 50 where natural gas emissions are
discussed.

On Page 42 (air quality report), the header of Table 9 has been altered. The meaning
of the number “1”in the table is a mystery to us.

On Page 24 (acoustical report), the equation describing the equivalent acoustical
emissions from the car wash equipment was altered to remove a multiplication
symbol, and insert a lowercase ‘g’. Again, this makes the work lock sloppy and
unprofessional, and was not part of the original document.

On Pages 25 and 26 (acoustical report), the graphics were down-sampled making
them hard to read. This is not how they were presented in the ISE generated PDF.
The same problem is indicated on Pages 33 and 34.

On Pages 35 through 37 (acoustical report), the graphics were rasterized and
severely down-sampled making them unreadable and unusable. This is not how they
were presented in the ISE generated PDF, as these images were saved to the PDF
in vector format for this reason.

Page 61 (air quality report), the page formatting has been changed, and only part of
the EMFAC emissions table is shown. Values pertinent to the analysis have been
omitted from the report.

Superfluous white space was intentionally added to most pages of both reports.
Numerous examples of paragraphs being run together, or properly formatted
sentences being made into run-ons, and tab settings being removed to alter the look

of the report and/or make it harder to read.

The reports index and table of contents/figures/tables was regenerated in an attempt
to conceal the report alterations.
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Mr. Darin Neufeld

Comments on DPLU Environmental Documentation
Lake Jennings Marketplace Recirculation
September 3, 2016

Page 7

15. The reports are unsigned, making them worthless.

Should you have any questions, please do not hesitate to contact me at the
number listed above.

Sincerely,

/ yy//%zf-s

Rick Tavares, Ph.D.
President
Investigative Science & Engineering, Inc.
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GETTING TRIP GENERATION RIGHT
Eliminating the Bias Against Mixed Use Development

A
By Jerry Walters, Brian Bochner, and Reid Ewing | 8

W

American Planning Association

Making Great Communities Happen
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Originally published as a PAS Memo by the American Planning Association (APA) in May 2013. PAS Memo is a
bimonthly online publication of APA's Planning Advisory Service, a subscription service providing its members with the
latest planning resources and customized research assistance. Learn more at www.planning.org/pas/about/.

Photos in document courtesy of Fehr & Peers.
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hen planners, developers, or traffic engineers conduct traffic impact analyses for proposed
’ 8 developments, they typically use the trip-generation data and analysis methods published by the
Institute of Transportation Engineers (ITE) in its Trip Generation report and Trip Generation Handbook.
However, standard traffic engineering practice does not account for project characteristics such as the
o mix and balance of land uses, compactness of design, neighborhood connectivity and walkability, infill
versus remote location, and the variety of transportation choices offered. This can have significant
implications when the project in question is a mixed use development.

The conventional methods used by traffic engineers throughout the U.S. to evaluate traffic impacts
fail to account for the benefits of mixed use and other forms of lower-impact development. They
exaggerate estimates of impacts and result in excessive development costs, skewed public perceptions,
and decision maker resistance. These techniques overlock the full potential for internalizing trips
through interaction among on-site activities and the extent to which development with a variety of
nearby complementary destinations and high-quality transit access will produce less traffic. These
effects can reduce the number of vehicle trips generated to a far greater degree than recognized in
standard traffic engineering practice.

The ITE trip-generation data and analysis methods apply primarily to single-use and freestanding
sites, which limits their applicability to compact, mixed-use, transit oriented developments (ITE 2004,
2012). The Handbook does include an approach based on limited data on mixed use developments,
but only from six sites in Florida, not nearly enough to cover today's diverse mixed use developments
across the United States.

It is important that planners and developers recognize the implications of using standard ITE trip
generation data and methodologies for mixed use developments and use methods that more accurately
estimate traffic generated by these projects. Commonly used methods unjustifiably favor types of
development that consume greater resources and generate greater impacts, shifting our attention away
from development forms and locations that stimulate higher levels of social interaction and benefit to
established communities.

Researchers have attempted to analyze how a mix of uses in a compact, walkable project design affects
trip generation and on-the-ground trafficimpacts.In 2011, two major studies introduced methodologies
for predicting traffic generation from mixed use development. The researchers on those studies have
now collaborated to combine the advantages of both and provide, in this PAS Memo, an even more
complete and reliable approach to measuring the benefits of such forms of development. Using this
new approach, planners conducting trip-generation analysis for mixed use development projects will
produce more accurate forecasts of traffic generation, which will allow more appropriate on-site design
features and off-site mitigation measures.

FDQ Lake Jennings Market Place 540 South Coast Development
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The Problem with Conventional
Traffic Impact Analysis

Traffic analysis is intended to inform planners, community
members, and public officials of the most suitable
planning features and infrastructure elements needed to
support new development. However, the conventional
methods were developed during an era when most
new development was single use, stand alone, highway
oriented, and suburban. Standard practices ascribe
similar levels of impact to mixed-use, integrated, transit-
ariented, and infill development, and consequently
overlook the benefits of — and impose unreascnable
obstacles to — appropriate planning and approval of such
“smart growth” forms.

The standard analytic process used for planning, design,
and impact analysis does not account for the degree to
which well-designed mixed use development places shops,
restaurants, offices, and residences in close proximity to
one another, shortening internal trips between them and
making more trips conducive to walking, biking, or riding
transit. Such reductions in traffic and vehicle miles traveled
reduce fuel consumption, greenhouse-gas and other
emissions, and exposure of residents to passing traffic and
the related threats to comfort, health, and safety. Reduced
vehicular travel can also lessen the need to construct new
or wider streets and highways, allowing communities to
economize on infrastructure. Mixed use developments
(MXD) also create opportunities for shared parking, which
can reduce the number of spaces needed in parking lot
and garage construction.

Traffic-Reducing Attributes of Mixed Use Development
Many of the attributes of lower-impact development can
reduce traffic generation compared with conventional

single-use suburban development forms:

Diverse land uses and activities can fill basic needs nearby,
thereby reducing automobile travel. They allow for linkage

of trips in multipurpose trip chains, with a single auto trip
to an activity center followed by several short trips on foot.
Mixed use sites also create the opportunity for shared
parking, which in turn encourages multipurpose trips and
reduces the tendency to make separate automobile trips
from one destination to the next.

Higher densities and intensities of development provide
opportunities for residents, employees, and visitors
to circulate among larger numbers of businesses and
activities by walking, bicycling, or making short trips
by automobile. Higher concentrations of land use alsc
support higher quality and higher-frequency transit
service, offering tenants and visitors a viable alternative to
driving. High land values and cost te provide parking alse
leads tc higher parking prices, a disincentive to driving
versus other available modes of travel.

Walkable urban design and interconnected streets
generally reduce the perceived and real separation among
destinations, encourage walking and cycling, and reduce
the circuitousness and length of each trip.

Shert distances to transit help make transit a viable
alternative to the automobile and can create activity
centers with sufficient street life, amenities, and walking
connections where needs and entertainment can be
accomplished without independent car trips.

Accessibility to complementary destinations outside
the development reduces distances between jobs and
housing, services and entertainment, and recreation, often
making automobile travel unnecessary. Placed at infill
locations, complementary new development that satisfies
local needs can also reduce trip making by residents,
employees, and shoppers in the surrounding community.

Socio-demographic compatibility can further reduce
auto traffic to the extent that developments are designed
to attract and accommodate residents with low auto
ownership (through, for example, parking supply limits),
low travel needs (based on, for example, family size,

GETTING TRIP GENERATION RIGHT Eliminating the Bias Against Mixed Use Development
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fewer employed residents, lower income, or age
range), or close affiliation with other project
_ elements or surrounding land uses (linked, or
simply compatible, jobs and residents).

Scale of development affects feasibility for
communities and employers to provide travel
demand options and management services
that can shift traveler modes from the auto
to alternative modes of travel. Residents and
businesses that self-select into such sites
and settings are also often more amenable
to travelling less or using alternatives to
the automobile. Transportation demand
management (TDM) programs are both
more likely to be available and more likely
to be successful in compact, central, transit-
supported settings.

The danger of using traditional traffic-generation

data based on single-use facilities is that it
misrepresents the true traffic generation impacts of mixed
use development. The consequences of miscalculating
the benefits of mixed-use development may include
unreasonable development cost, exaggerated impacts
and mitigation responsibilities, skewed public perceptions,
and decision maker resistance. This penalizes mixed use
development proposals, often tipping the balance in

favor of projects that offer fewer benefits and ultimately
generate higher impacts. Denying “smart” forms of
development does not reduce the overall market demand
for housing and business, so the building disallowed
ends up in other locations within the region, often in less
accessible locations, at lower densities, and in less-mixed
use configurations. The end result can be more traffic and
higher regional vehicle-miles traveled than had the smart-
growth development been approved.

Understandably, communities and public reviewers want
to minimize the risk of unmitigated impacts. However,
doing so through the application of overly conservative
project evaluation criteria undermines the pursuit of other
community values, such as vibrant neighborhoods with
integrated development and activities that minimize the
need to travel and the impacts produced by excessive
unnecessary use of the automobile.

Conservative traffic-generation estimates have supply-side
impacts, affecting design and cost of streets and parking.
Within constrained sites, over design of traffic elements
can limit the space available for revenue-producing land
uses and increase other development costs. Development
fee programs also rely heavily on traffic-generation
estimates from the ITE Trip Generation Manual; this can
lead to setting excessively high fee rates on mixed use
development. Unquestioning use of the ITE data can
unreasonably jeopardize a MXD project’s approval,
financial feasibility, and design quality.

Mixed use sites can take many
forms, but all offer a diversity of
uses in walkable settings. Oakland
City Center BART (left); RiverPlace,
Portland, Oregon (opposite page).
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New Research Evidence for Mixed
Use Development Trip Generation

Several hundred studies over the past 20 years have
confirmed that the built environment affects travel
generation (Ewing and Cervero 2010). Development
features associated with reduced trip rates include a
series of "D” variables: density, diversity of uses, design
of urban environment, distance from transit, destination
accessibility, development scale, demographics of
inhabitants, and demand management. In the past three
years, research has examined more directly the relative
influence of each factor and their interactions and has
sought to corroborate the research results through field
verification. Organizations such as the U.S. Environmental
Protection Agency and the National Academy of Sciences
Transportation Research Board have sponsored several of
the more reputable studies on the subject.

The Eight "D” Variables

The most advanced research has confirmed that trip rate
reductions are quantifiably associated with the attributes
of mixed use development, defined in terms of these
characteristics of urban development patterns:

Density: dwellings, jobs per acre. Higher densities shorten
trip lengths, allow for more walking and biking, and
support quality transit.

Diversity: mix of housing, jobs, retail. A diverse
neighborhood allows for easier trip linking and shortens
distances between trips. It also promotes higher levels

of walking and biking and allows for
shared parking.

Design: connectivity, walkability. Good
design improves connectivity, encourages
walking and biking, and reduces travel
distance.

Destinations:  regional accessibility.  Destination
accessibility links travel purposes, shortens trips, and
offers transportation options.

Distance to Transit: rail proximity. Close proximity to transit
encourages its use, along with trip-linking and walking,
and often creates accessible walking envirenments.

Development  Scale: residents, jobs. Appropriate
development scale provides critical mass, increases local
opportunities, and supports transit investment.

Demographics: household size, income. Mixed use
development allows self-selection by households into
settings with their preferred activities and travel modes,
allows businesses to locate convenient to clients,
and supports a socioeconomic “fit” among residents,
businesses, and activities.

Demand Management: pricing, incentives. Demand
management ties incentives to the urban environment
and allows alignment of auto disincentives with available
altemate modes. It takes advantage of critical mass of
travel resulting from density, diversity, and design.

A growing body of evidence indicates that these factors,
individually or together, quantifiably explain the number of
vehicle trips and vehicle-miles traveled for a development
project and for a region as a whole. Each of the D
factors influences traffic generation through a variety of
mechanisms. There are also important interactions, both
synergistic and mutually dampening, among the D factors
that call for sophisticated techniques when quantifying
the travel generation effects of different combinations
proposed in any project or plan.
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. The Evidence that Conventional Methods

The following examples from recent studies demonstrate

; “‘\' Overstate MXD Impacts the degree by which such developments reduce traffic
LS A generation relative to what would be presumed under
¥ Empirical evidence and research provides conventional traffic analysis methods.
| A evidence that mixed-use, infill, and transit-
- oriented developments generate fewer external Atlantic Station in Atlanta is a major mixed-use infill
vehicle trips than equivalent stand-alone uses. development located on a 138-acre former brownfield site

A nationwide study sponsored by the U.S. EPA
(Ewing et al. 2011) found statistical correlation
between the D factors and increased trip
internalization and increased walking and transit
use. It further demonstrated, for 27 mixed-use
development sites across the U.S., that:

1.  On average, the sites’ land uses would
generate 49 percent more traffic if they were
distributed among single-use sites in suburban
settings, the situations to which the ITE Trip
Generation Manual would apply.

2. The ITE Handbook, the current state-
of-practice resource for estimating mixed use trip
generation, would overestimate peak hour traffic by
an average of 35 percent.

Atlantic Station offers residential
units alongside watkable office and
commercial space.

in midtown Atlanta, connected by nonstop shuttle service
to a MARTA metro rail station about a half-mile away. At
the time it was studied, the development included 798
mid- and high-rise residential units, 550,600 square feet
of office space, 434,500 square feet of retail space, a 101-
room hotel, a restaurant, and a cinema.

For Atlantic Station, the “internal capture rate” (proportion
of generated trips that remain internal to the site) is 15
percent in the morning peak hour and about 40 percent of
evening peak-hour. Of the trips entering and leaving the
site, between 5 and 7 percent use transit and another 5 to
7 percent walk or bicycle.

According to standard ITE trip-generation rates, were the
Atlantic Station development elements located at single-
use suburban sites, they would generate 37 percent more
weekday traffic and 69 percent more PM peak traffic than
actually counted at the centrally located, mixed use site.

RiverPlace in Portland is an award-winning mixed
use waterfront development on a former brownfield
within easy walking distance of downtown Portland,
Oregon. Adjacent to the Tom McCall Waterfront Park,
the site contains 700 residential units (condominiums
and apartments), 40,000 square feet of office space,
26,500 square feet of small retail shops and restaurants,
a 300-room hotel, and a marina, cinema, and athletic
club. The waterfront walking environment conveniently
links all of the activities within the development site
and connects the site to the Portland central business
district. Transit is also available at the site; the Portland
Streetcar connects RiverPlace to downtown Portland
and the greater Portland area.
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RiverPlace’s internal capture rate is 36 percent. For
internal and external trips combined, 40 percent
are by walking and 5 percent by transit. These
statistics are significantly higher than the regional
averages of 15 percent of trips taken by walking
and 2 percent by transit.

Bay Street in Emeryville is a vibrant, thriving recent
redevelopment project in Emeryville, California,
just outside San Francisco. The previously heavy-
industrial area within and around Bay Street has
undergone dramatic revitalization in the past two
decades, and it now includes the headquarters
of Pixar Studios and other businesses. Bay Street
itself is a one-million-square-foot walkable
urban village designed on a Main Street theme.
It contains a major theater complex, hotel, and 382,000
square feet of fashionable retail shops (including an Apple
Store) with 381 apartment units and offices above. The site
is within walking distance of a Capitol Corridor commuter
rail station and within a shuttle bus ride of BART metro rail.

Bay Street's daily traffic generation is about 41 percent
less than the combined total that would be generated
by similarly sized suburban shopping centers, theater
complexes, residential uses, and office developments
based on standard ITE trip rates for stand-alone land
uses. It also generates 36 percent less daily traffic than
would be estimated by traffic engineers applying the ITE
Handbook and conventional analysis metheds. In the PM
peak hour, Bay Street traffic generation is 46 percent lower
than would be generated by the same land uses scattered
on individual suburban sites, and 41 percent lower than
would be estimated by standard ITE traffic analysis.

RiverPlace (left) offers a mix of
residential, office, and commercial
uses on Portland's waterfront. Photo
courtesy Fehr & Peers. Bay Street’s
walkable urban village (below) is
designed on a Main Street theme.

New Models for Mixed Use
Development Traffic Analysis

To address the shortcomings in conventional analysis
methods, the National Cooperative Highway Research
Program (NCHRP) and the U.S. EPA recently conducted
significant research studies to improve quantification
of the trip-reducing effects of mixed use development.
Each study took a different approach: NCHRP undertook
extensive visitor surveys and traffic counts at Atlantic
Station and two mixed-use developments in Texas
(Bochner et al. 2011), while EPA sponsored a nationwide
study of more than 260 mixed use developments across
the U.S. using regional travel survey data and verification
traffic counts at a subset of the sites (Ewing et al. 2011).
Using different analysis methods, each study developed a
recommended approach to discounting traffic generation
estimates to account for the mix of uses and other
development characteristics. Each study represents a
major advancement over conventional analysis methods.
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= QI |
‘-':- v E
A ) NeHRe Report 684 EPA MXD
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e\ 4
ol
" ' National ~Cooperative  Highway Research The U.S. EPA-sponsored 2011 report, “Traffic Generated
¥ Program (NCHRP) Report 684, “Enhancing by Mixed-Use Developments — A Six-Region Study Using
| A Internal Trip Capture Estimation for Mixed- Consistent Built Environmental Measures,” investigated
e Use Developments,” analyzed internal-capture trip generation, mode choice, and trip length for trips
relationships of MXD sites and examined the produced and attracted by mixed use developments.
B travel interactions among six individual types Researchers selected six regions — Atlanta, Boston,

of land uses: office, retail, restaurant, residential,
cinema, and hotel. The study looked at three
master-planned developments: Mockingbird
Station, a single-block TOD in Dallas; Legacy
Town C enter, a multiblock district in suburban
Plano, Texas, containing fully integrated and
adjacent complementary uses; and Atlantic
Station (see above). It compared the survey
results to those found in prior ITE studies at
three Florida sites, Boca del Mar, Country Isles,
and Village Commons, all containing a variety of
land uses, though in single-use pods.

Based on traveler and vehicle counts and interviews, the
study ascertained interactions among the sixland-usetypes
of interest and compared them with site characteristics. It
then examined the percentage of visitors to each land-
use type who also visited each of the other uses during
the same trip. The study considered site context factors
and described percentage reductions in sitewide traffic
generation that might result from the availability of transit
service and other factors.

Researchersthen performed verification tests by comparing
the analysis results to those available from ITE for three
earlier studies at Florida mixed use sites. The validation
confirmed that the estimated values were a reasonable
match for actual counted traffic. The product of the study
is a series of tables and spreadsheets that balance and
apply the discovered use-to-use visitation percentages
to the land uses within the project site under study. The
interaction percentages are then used to discount ITE
trip-generation rates and to reduce what would otherwise
represent the number of trips entering and leaving the
entire site.

Houston, Portland, Sacramento, and Seattle —to represent
a wide range of urban scale, form, and climatic conditions.
Regional travel survey data with geographic coordinates
and parcel-level detail available for these areas allowed
researchers to isolate trips to, from, and within MXDs and
relate travel choices to fine-grained characteristics of these
developments.

In each region, researchers worked with local planners and
traffic engineers to identify a total of 239 MXDs that met
the ITE definition of multi-use development. The MXDs
ranged from compact infill sites near regional cores to
low-rise freeway-oriented developments. They varied in
size, population and employment densities, mixes of jobs
and housing, presence or absence of transit, and locations
within their regions. In total, the MXD sample for the six
regions provided survey data on almost 36,000 trips.

The analysis found that one or more variables in each of
seven D categories (see above) were statistically significant
predictors of internal capture, external walking, external
transit use, and external private vehicle trip length.
Specifically, an MXD's external traffic generation was
related to population and employment within the site
(density); the relative balance of jobs and housing within
the site and the amount of employment within 1 mile
of the site (diversity); the density of intersections within
the site as a measure of street connectivity (design); the
presence of bus stops within a quarter mile or the presence
of a rail station (distance from transit); employment within
a mile of site boundaries and percentage of regional
employment within 20 minutes by car, 30 minutes by car,
and 30 minutes by transit (destination accessibility); the
gross acreage of the development (development scale);
and the average number of household members as well as
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household vehicle ownership per capita(demographics).
The accuracy of the EPA MXD method was verified
through traffic generation comparisons at 27 mixed-use
sites across the U.S.

The EPA MXD product is a series of equations and
instructions captured in & spreadsheet workbook. The
methodology calculates the percentage reductions in
ITE trip generation resulting from the national statistical
analysis of seven D effects on internal trip capture, walking,
and transit use. The spreadsheets produce reduced
estimates of traffic generation on a daily basis and for
peak traffic hours.

Combining the Approaches

The NCHRP 684 method and EPA MXD method each derive
from different research approaches and produce different
methods of analyzing trip generation at mixed use
developments. They focus on overlapping but not identical
aspects of mixed-use development sites and their contexts
and offer respective strengths and weaknesses in terms
of factors considered and ease of application. Selecting
which method to employ under different circumstances
requires both a comparison of their capabilities as well as
professional judgment of their respective strengths and
weaknesses.

Repeort 684 includes a refined assessment of on-site
land-use categories, specifically recognizing the roles
of restaurants, theaters, and hotels within the site land-
use mix, along with an adjustment to account for the
spatial separations among individual land uses within the
development site. It is directly useful for the evaluation
of proposed development sites that are similar to the
one or more of the three surveyed in Atlanta and Texas
for the report. However, it is not responsive to factors
such as regional location, transit availability, density
of development, walkability factors, and the socio-
demographic profile of site residents and businesses.

In contrast, the EPA MXD method accounts directly and
quantitatively for these factors. However, while it accounts
forthebalances ofretail, office,andresidential development,
it does not explicitly differentiate subcategories such as
restaurants, theaters, and hotels. Furthermore, it requires
the analyst to account for off-site development, including
employment within a one-mile radius of the MXD and the
number of jobs available within 30 minutes of the site.

To develop a method that captures the best of both
sets of research findings, the authors of the two original
studies decided to collaborate on an integrated method
that recognizes the full array of on-site and context
characteristics that contribute to traffic reduction and,
through a focus on empirical verification, achieves greater
accuracy than either method indiviclually.

In developing the integrated approach, we compared the
performances of the methods to actual traffic counts at a
diverse group of mixed use developments in a variety of
settings. The 27 verification sites were successful mixed-
use development, exhibiting moderate to high levels of
activity in terms of business sales, occupied residential
units, property value, and household income, with average
or above-average person trips, at the time of the survey.
They included those studied for NCHRP 684, the sites
used as the basis for the ITE Trip Generation Handbook,
and others surveyed by Fehr & Peers, transportation
consultants. Six of the 27 sites were located in Florida, and
three were located in Atlanta and Texas. Three of these nine
were nationally known examples of smart growth ortransit-
oriented development: Atlantic Station, Mockingbird
Station, and Celebration, Florida. Six sites were located in
San Diego County and were designated by local planners
and traffic engineers in 2009 as representing a wide range
of examples of smart growth trip generators in that region.
The 12 remaining sites were MXD developments located
elsewhere in California and in Utah, ranging from TOD
sites (commuter rail and ferry) to conventional suburban
freeway-oriented mixed use sites.
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A New Approach:
The MXD+ Method

5 ¥ Thenew analytical approach, the MXD+ method,
combines the strengths of NCHRP 684 and EPA
MXD. The authors sought to (1) address the fact
that each method has strengths relative to the
other, (2) create a method that is more accurate
than either of the individual methods alone, and

\ (3) reduce confusion among practitioners on
- w Wwhich is the most appropriate method.

The proposed MXD+ method incorporates the
underlying data sources and logic that the two
methods share. It offers the ability to assess
the effects of spatial separation of uses and
recognition of more specific land-use categories
and to consider the dynamic influences of local
development context, regional accessibility,
transit availability, development density and
walkability factors, and the
residents.

characteristics of

To develop the preferred method, the authors
experimented with different methods of integrating the
twe methods and arrived at a direct calibration approach.
The appropriate combination of the results of the two
individual methods was determined through regression
analysis to identify the proportions that provided the best
correlation with the traffic counted at the 27 validation
sites. Table 1 presents results from the regression analysis,
listing the proportions of the two methods found most
effective at matching the traffic generation at the diverse
set of mixed use validation sites. Weighting the results
of the two individual analyses by the percentages in
Table 1 and combining the results produces more accurate
estimates of traffic generation and captures the effects of
all of the site description variables included in the NCHRP
and EPA methods.

TABLE1 OPTIMAL BLEND OF NCHRP 684
AND EPA MXD METHODS
AM PEAK PM PEAK AVERAGE
TRAFFIC TRAFFIC DAILY TRAFFIC
NCHRP 684 10.1% 36.5% n/a
EPA MXD 89.9% 63.5% 100% I

The step-by-step method is as follows:

1. Apply the full EPA MXD methodology to predict
external traffic generation as influenced by site
development scale, density, accessibility, walkability
and transit availability, resident demographics, and
general mix of uses.

2. Apply the full NCHRP 684 method to capture the
effects of detailed land-use categories, including hotel,
theater, and restaurant, and the spatial separation of
uses within small and medium sites.

3. Combine the results of the two methods in terms
of percentages of trips remaining internal to the
development site, wusing proportioning factors
presented in the table above.

4. Apply adjustments to account for off-site walking and
transit travel using the EPA MXD method.

5. Discount standard ITE traffic-generation rates by the
percentages of internalization produced in step 3 and
the percentage of walk and transit travel in step 4 to
obtain the estimate of site- generated traffic.
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LE2 COMPARISON OF THREE PRINCIPAL METHODS IN TERMS OF PROJECT CHARACTERISTICS CONSIDERED

Project Characteristics Considered

EPA MXD METHOD NCHRP 684 METHOD MXD+ METHCD

Density of Development

[

Diversity of Uses: Jobs/Housing

¢

Diversity of Uses: Housing/Retail

Diversity of Uses: Jobs/Services

Diversity of Uses: Entertainment, Hotel

Design: Connectivity, Walkability

Design: Separation Among Uses

raharabah b 4

Destination Accessibility by Transit

Destination Accessibility by Wallk/Bike

Distance from Transit Stop

Development Scale

Distance from Transit Stop

Development Scale

Demographic Profile

Data Needs (beyond Project Site Plan)

Average Residents per Dwelling Unit

Average Autos Owned per Dwelling Unit

Nearby (1/4 mi) Bus Stops and Rail Stations

Jobs Within 1 Mile of Site

Jobs Within 30-Minute Transit Trip

Regional Employment

Located in CBD or TOD?

OO OOIOOP| |OO OO O P |¢

Site Development by Classification

Vehicle Occupancy Estimate

Mode Split Estimate

S|P

As Table 2 indicates, the MXD+ method improves traffic
generation estimates by considering the full array of 12
site development and context characteristics shown to
influence internal capture and mode share, while the
individual methods consider only 5 to 8 factors each.
Effects considered in MXD+ that are not included in the

NCHRP 684 method include household size and auto
ownership, site proximity to bus and rail stops, and
accessibility to local and regional jobs. Effects considered
in the NCHRP 684 method that do not appear in the EPA
MXD method include specific land uses and proximity of
interacting land uses to each other.
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Table 3 presents the statistical performance of
the MXD+ integrated method with the individual
performance of the individual NCHRP 684 and
EPA MXD methods. We compared the ability of
each of the available methods to replicate the
amount of traffic generated at the 27

validation sites in terms of statistical measures
including percent root mean squared error, a
metricused inthetransportation field to evaluate

model accuracy, and the coefficient of determination (or
“R-squared”), which measures the ability of the analysis
method to account for the variations in traffic generation
among the 27 survey sites. For daily traffic generation,
MXD+ is equivalent to the EPA MXD method, as the
NCHRP 684 method does not address daily analysis. For
peak hour traffic generation, MXD+ performs notably
better than either of the individual methods.

TABLE3 COMPARISON OF THREE PRINCIPAL METHODS IN TERMS OF PERFORMANCE AT VALIDATION SITES

EPA MXD METHCD  NCHRP 684 METHOD MXD+ METHOD

Daily Traffic Generation
R-squared 96% 89%* 96%
Average Error 2% 16%* 2%
Root Mean Square Error 17% 27% 17%
AM Peak Traffic Generation
R-squared 97% 93%* 97%
Average Error 12% 30% 12%
Root Mean Square Error 21% 33% 21%
PM Peak Traffic Generation
R-squared 95% 81% 97%
Average Error 8% 18% 4%
Root Mean Square Error 18% 36% 15%
* ITE Handbook internalization statistics (NCHRP 684 method does not address daily trip generation)

The graphs on the following page compare the
performance of the MXD+ method to the ITE Handbook
method at replicating traffic generation at the diverse
group of mixed-use validation sites. Compared with the
ITE Handbook, MXD+ method more accurately matches

the amount of daily traffic actually counted at 20 of the 27
survey sites. In the AM peak hour, it is more accurate than
the ITE Handbook at 21 of the 24 sites for which counts
were available, and in the PM peak hour, MXD+ is more
accurate than the ITE Handbook method at 23 of 25 sites.
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DAILY TRAFFIC GENERATION COMPARISON OF ITE HANDBOOK & MXD+ METHODS
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PM PEAK HOUR TRAFFIC GENERATION COMPARISON OF ITE HANDBOOK & MXD+ METHODS
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The MXD+ method explains 97 percent of the variation in other forms. Doing so advances development planning
trip generationamong mixed-use developments,compared and impact assessment beyond the practices that have, to
with 65 percent for the ITE Handbook method. On average, date, unreasanably discouraged mixed-use development.
the Handbook overestimates AM peak traffic generation
by 49 percent, compared with 12 percent for MXD+. For .
the PM peak hour, the ITE Handbook overestimates actual Recommendations for Planners
traffic by 35 percent. The MXD+ method reduces this to
4 percent, remaining slightly conservative and unlikely to ~ We recommend that planners adopt the latest methods
understate impacts. for evaluating traffic generation of mixed use and other
forms of smart growth, including infill and transit-oriented
By combining and refining the two most advanced development. The MXD methods developed under the
methodologies for estimating traffic generation for U.S. EPA multiregional study and the NCHRP 684 study
mixed-use development, the MXD+ method provides ~ ©n enhancing trip-capture estimation each represent
transportation p|anners and engineers a more accurate substantial advances to the conventional practices
single approach that accounts for the most important ~ previously available through ITE. Combining the two
factors that distinguish lower impact development from  new methods, as described above, improves upon both
individual methods. Tools for all three approaches are
available for use through the references and resources
listed below.
16
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Traffic engineers are beginning to take notice of the
new methods, but we expect that natural sluggishness

in adopting new practices will continue to impose unfair
penalties on mixed use and other forms of lower-impact
development. We recommend activism on the part of all
planners, development reviewers, and impact analysts on
behalf of the more accurate MXD methods.

Immediate adoption of the improved methods will allow
planners to account for a project’s regional locaticn, transit
availability, density of development, walkability factors,
and the characteristics of residents and businesses and
on-site adjacencies of land uses including residential,
office, retail, restaurants, theaters, and hotels. Accounting
for these factors through the MXD+ method will achieve
the highest levels of accuracy possible in estimating traffic
impacts of mixed use development.

We recommend applying and promoting the
MXD+ method for day-to-day project planning and
performance-based site-plan refinement, impact analysis,
and discretionary review. Doing sc will eliminate what is
presently a systematic bias in traffic analysis that favors
single-use, isolated, suburban-style development.

Conclusion

Standard traffic engineering practices are blind to the
primary benefits of smart growth. A plan’s development
density, scale, design, accessibility, transit proximity,
demographics, and mix of uses all affect traffic generation
in ways unseen to prescribed methods. The Institute of
Transportation Engineers (ITE) Trip Generation Manual
and Handbook overestimate peak traffic generation for
mixed-use development by an average of 35 percent.
For conventional suburban stand-alone development, ITE
rates portray the average for such sites; so hedging mixed-
use analysis toward more conservative assumptions
creates a systematic bias in favor of single-use suburban
development.

ITE overestimation of traffic impacts reduces the likelihood
of approval of mixed use and related forms of smart growth
such as infill, compact, and transit-oriented development.
Such overestimaticn escalates development costs, skews
public perception, heightens community resistance, and
favors isolated single-use development.

The methods of evaluating mixed use development
describedinthisreport representasubstantialimprovement
over conventicnal traffic-estimation methods. They
improve accuracy and virtually eliminate overestimation
bias, and they are supperted by the substantial evidence
of surveys and traffic counts at 266 mixed use sites across
the U.S. The MXD+ analysis method explains 97 percent
of the variation in trip generation among mixed use sites
and all but eliminates the ITE systematic overestimation
of traffic. We hope planners and other professionals will
take advantage of the available spreadsheet tools listed
below to help even the playing field between conventional
development patterns and more sustainable, walkable,
livable places.

About the Authors

Jerry Walters is a principal and sustainability practice
leader with Fehr & Peers, transportation consultants. He
has more than 30 years of experience in transportation
planning, engineering, and travel forecasting and is
a registered traffic engineer. Jerry developed project
evaluation methods for the U.S. EPA study "Mixed-use
Development and Vehicle Trips: Improving the Standard
Estimation Methodology.” He is a co-author of the book
Growing Cooler — the Evidence on Urban Development
and Climate Change (Urban Land Institute, 2008).
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Brian S. Bochner is a senior research engineer Reid Ewing is a professor of city and metropolitan planning
\' at Texas Transportation Institute with over 40 at the University of Utah, associate editor of the Journal of

: . years of experience in traffic engineering and the American Planning Association, columnist for Planning

¥ planning. He is a certified professional traffic magazine, and Fellow of the Urban Land Institute. His 2010

[ A engineer, a professional traffic operations article, "Travel and the Built Environment: A Meta-Analysis,”

e A\ engineer and transportation planner, an won the Best Article of the Year award from the American

affiliate with the Transportation Research Planning Association, and his book, Best Development

14 : Board, and past president and member of Practices (APA Planners Press, 1996), is listed by APA as

\ the International Board of Direction of the one of the 100 essential planning books of the past 100
Institute of Transportation Engineers (ITE). years.

His awards include Transportation Innovator,
Texas Department of Transportation Research
Program, and Transportation Engineer of the
Year for the Texas Section of ITE.
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Additional Resources

Description, documentation, and spreadsheet tocls for
the NCHRP 684 method, Enhancing Internal Trip Capture
Estimation for Mixed-Use Developments may be found at
www.trb.org/Main/Blurbs/165014.aspx.

Description, documentation, and spreadsheet tools
for the EPA MXD Trip Generation Tool for Mixed-
Use Developments may be found at www.epa.gov/
smartgrowth/mxd_tripgeneration.ntml.

Quick-response analysis tools for applying the EPA MXD
method, the combined EPA /NCHRP method MXD+, and
MXD in conjunction with analysis of vehicle-miles traveled,
GHG emissions, and shared parking, Plan+, may be found
at http://asap.fehrandpeers.com/tools/.
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1 INTRODUCTION
2
3 L. Petitioner Sierra Club (“Petitioner” or “Sierra Club™) files this Second

4 || Supplemental Petition for Writ of Mandate seeking to set aside the 2016 Guidelines for
5 || Determining Significance for Climate Change. This action is required because the County of
6 || San Diego (“County™) failed to circulate the 2016 document that it refers to as “Guidelines”,
7 || but is really Thresholds of Significance, and is therefore referred to as “2016 Thresholds.”
g |[|(Exhibit A.) The 2016 Thresholds was adopted administratively, without public comment
o ||and review, and it was not adopted by ordinance, rule or regulation. This action violates
10 || CEQA and the County’s own procedural requirements.
11 2. The County also has approved the 2016 Thresholds in violation of the Court of
12 || Appeal’s conclusion that the project is the “C[limate] A[ction] P[lan] and Thresholds
13 || project.” In light of the Court of Appeal’s conclusion that “the County failed to analyze the
14 || environmental impacts of the CAP and Thresholds project itself,” the County may not
15 ||approve Thresholds independently from the CAP and without performing environmental
16 || review.
17 3 The 2016 Thresholds also should be set aside as it is inconsistent with the
18 || County’s General Plan and the General Plan Environmental Impact Report (“EIR”), and the
19 || commitment the County made when it required a Climate Action Plan (“CAP”) and
5o || Thresholds of Significance based upon that CAP, as part of the 2011 General Plan Update.
21 || General Plan Mitigation Measure CC-1.8 requires the County to revise its thresholds of
55 ||significance “based on the [CAP].” Since the thresholds of significance relies upon and even

incorporates the CAP that this Court invalidated, the thresholds of significance cannot

23
a4 ||Precede the CAP.
25 4. The approval of the 2016 Thresholds also violates this Court’s May 4, 2015
2% Supplemental Writ of Mandate. The Supplemental Writ of Mandate, which set aside the
27 || 2013 Guidelines for Determining Significance for Climate Change (“2013 Thresholds™),
28 required the County to provide a schedule for preparing Guidelines for Determining
1
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Significance for Greenhouse Gas Emissions, as well as the CAP, and to comply with CEQA

2 ||asit applied to this action. The County failed to do so.
& 5. The Sierra Club further seeks to enjoin the approval of major development
4 projects requiring General Plan Amendments on lands that are currently greenfields within
> || the County until the County approves a legally adequate CAP and Thresholds of Significance
6 || because proper environmental review cannot be conducted without such documents first
¢ being in place, and the premature approval of such developments would further jeopardize
8 || the ability of the County to attain the 2020 emission reduction goals to which it committed
9 ||itself. Only if and when the County produces a legally adequate CAP and Thresholds of
10 Significance based upon that CAP may major new development projects that require further
11 |l amendments to the General Plan be considered.
12 6. In August 2011, the County adopted a General Plan Update, in which the
13" || County committed to preparing a CAP with greenhouse gas (“GHG”) emissions reduction
14

targets and deadlines and comprehensive and enforceable GHG emissions reductions

15" || measures that will achieve specified quantities of GHG reductions by the year 2020.

16 1| According to the County, the CAP was prepared to mitigate the impacts of climate change by
I7" || achieving meaningful GHG reductions within the County. General Plan Update Mitigation
18 || Measure CC-1.2 required the preparation of a CAP within six months from the adoption date
19 || of the General Plan Update.

20 7. As this Court correctly stated in its April 24, 2013 judgment, “enforceable

21 || mitigation measures are necessary now.” Over three years after the issuance of this Court’s
22 ||judgment, and five years after the County’s adoption of the General Plan Update, enforceable
23 || mitigation measures are still not in place. According to the First Return to the First

24 || Supplemental Writ of Mandate, the County provides for adoption of a new CAP by Winter

25 || 2018.
26 8. Despite the absence of both a CAP to mitigate GHG impacts and Thresholds of
27 || Significance to assess whether impacts will be mitigated below the level of significance,
28
2
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major development projects that require further amendments to the existing General Plan

2 || continue to be proposed and processed by the County. Approving such projects without
& complying with a legally adequate CAP and Thresholds 1s inconsistent with the County’s
4 || General Plan commitment to mitigate GHG emissions and to comply with AB 32, CEQA,
> ||and general planning laws. Approval of amendments to the General Plan to allow further
g growth prior to the adoption of a legally adequate CAP and Thresholds would also be
¢ contrary to the rationale for issuance of the original writ of mandate and the reasoning of the
8 || Court of Appeal.
J 9. In light of Mitigation Measure CC-1.2"s requirement that a CAP be prepared
10 | within six months from the adoption of the General Plan Update, processing major
1 development projects absent a CAP five years after the General Plan Update was adopted
12/ ]| constitutes an impermissible deferral of Mitigation Measure CC-1.2.
13 10.  To the extent that the County is anxious to process major development projects
14

requiring General Plan Amendments on lands that are currently greenfields, the answer is to
15 || expeditiously adopt an adequate CAP and Thresholds of Significance that will result in the
16 || County achieving the greenhouse gas emission reduction goals, adopted by it, that are

I7 || articulated in AB 32,

18 JURISDICTION

19 11.  This Court has jurisdiction over the writ action under section 1085 et seq. and
20 111094.5 et seq. of the Code of Civil Procedure, and sections 21168 and 21168.5 of the Public
21 || Resources Code.

22 12.  Furthermore, in this Court’s April 24, 2013 writ of mandate and May 4, 2015
23 || supplemental writ of mandate, this Court retained jurisdiction over the County until the Court
24 || determines the County has adequately complied with CEQA and any and all other applicable
25 ||laws with regard to its CAP and Thresholds of Significance.

26
27
28
3
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! PARTIES

< 13.  Petitioner Sierra Club is a national nonprofit organization with more than

3 600,000 members nationwide, including almost 150,000 in California and 12,000 members

4 |lin San Diego and Imperial Counties.

3 14.  The Sierra Club is dedicated to exploring, enjoying, and protecting the wild

6 places of the earth; to practicing and promoting the responsible use of the earth’s ecosystems

7" || and resources; to educating and enlisting humanity to protect and restore the quality of the

8 || natural and human environment; and to using all lawful means to carry out these

J objectives. The Sierra Club’s concerns encompass climate stabilization, coastal issues, land
10 use, transportation, wildlife and habitat preservation, parks and recreation. The interests that
11| petition seeks to further in this action are within the purposes and goals of the organization.
12 || Petitioner and its members have a direct and beneficial interest in Respondents’ compliance
13

with CEQA, its own mitigation measures, and the Judgment of this Court. The maintenance
14 {land prosecution of this action will confer a substantial benefit on the public by protecting the
15 || public from the environmental and other harms alleged herein, including but not limited to
16 || requiring informed decision-making.

17 15, County of San Diego is a public agency under Section 21063 of the Public

I8 || Resources Code. County of San Diego is authorized and required by law to hold public

19 || hearings, to determine the adequacy of and certify environmental documents prepared

20 || pursuant to CEQA, and to take other actions in connection with the approval of projects

21 || within its jurisdiction.

22 BACKGROUND AND STATEMENT OF FACTS
23
i 16.  On August 3, 2011, the County adopted a General Plan Update, in which the
e “County committed to preparing a climate change action plan with ‘more detailed
” greenhouse gas [GHG] emissions reduction targets and deadlines’ and ‘comprehensive and
50 enforceable GHG emissions reductions measures that will achieve’ specified quantities of
28
4
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GHG reductions by the vear 2020.” (Sierra Club v. County of San Diego (2014) 231

< Cal. App.4th 1152, 1156, emphasis added.)
& 17.  Mitigation Measure CC-1.2 “requires the preparation of a County Climate
4

Change Action Plan within six months from the adoption date of the General Plan Update.”
> ||(1d. at 1159.)

g 18.  OnJuly 20, 2012, Sierra Club filed the original Petition for Writ of Mandate in
this case challenging the County's June 20, 2012 approval of the CAP and Thresholds and an
8 || Addendum to the General Plan Update EIR.

2 19.  Inits original petition, Sierra Club argued that the County did not proceed in
10 || the manner required by law and by its own promises.
1 20.  Inits opening brief, the Sierra Club outlined the County’s failures to comply
12| with CEQA Guidelines section 15064.7, subdivision (b):
I3
Thresholds of significance to be adopted for general use as part of
L the lead agency’s environmental review process must be adopted
15 by ordinance, resolution, rule, or regulation, and developed
through a public review process and be supported by substantial
16 evidence.
17
18 (Cal. Code Regs., tit. 14, § 15064.7(b), emphasis added). Sierra Club pointed out that the
19 Thresholds were never separately mentioned on any agenda or public notice, developed
20 through a public review process and, critically, were not based on substantial evidence.
2] 21.  The County’s response to this particular argument was that “[t]he Board simply

97 || did not adopt the guidelines at all. . . . In addition, the record contains no evidence that the
23 || Guidelines have been adopted by staff. . . . (County’s Points and Authorities in Opposition
24 ||to Petition for Writ of Mandate, p. 12, 1l. 15-24.)

25 22, On April 19, 2013, this Court ruled in favor of the Sierra Club, concluding that
26 || the CAP was not properly approved and violated CEQA. The Court stated, “In view of the
»7 || foregoing, the court finds it unnecessary to address the subsidiary dispute over whether the
»g || guidelines for determining thresholds of significance for GHG were adopted or not.” On

5

SECOND SUPPLEMENTAL
PETITION FOR WRIT OF MANDATH

F)Q Lake Jennings Market Place 561 South Coast Development
Final EIR August 2017



Response to Comments

April 24, 2013, this Court issued a Writ of Mandate and entered Judgment. The County

< appealed the Judgment of this Court on June 12, 2013.

& 23.  In November 2013, the Director of Planning and Development sent a

4 || memorandum to the Board of Supervisors indicating the intent to adopt the 2013 Thresholds.
3 24.  On December 18, 2013, counsel for the Sierra Club sent a letter to counsel for
6 |l the County and requested that the Staff-Approved Thresholds be set aside. In a December

7

27, 2013 response, the Chief Deputy County Counsel declined to set aside the Staff-

8 Approved Thresholds.

J 25.  On February 18, 2014, Sierra Club filed a Supplemental Petition for Writ of
10 || Mandate requesting that the Court order the County to set aside the Staff-Approved

I | Thresholds unless and until the County has complied with the Judgment.

12 26.  On October 29, 2014, the Court of Appeal affirmed this Court’s judgment. In
13 | its opinion, the Court of Appeal stated, “By failing to consider environmental impacts of the
14 | CAP and Thresholds project, the County effectively abdicated its responsibility to

15" || meaningfully consider public comments and incorporate mitigating conditions.” (Sierra

16 (| Club, supra, 231 Cal App.4th at 1173.)

17 27.  On December 11, 2014, the parties entered into a stipulation regarding the

18 || disposition of the Supplemental Petition. In compliance with the Stipulation, on April 8,

19 112015, the Board of Supervisors voted, in public session, to rescind the CAP and the

20 ||November 2013 approval of the Thresholds was withdrawn.

21 28.  On May 4, 2015, the Court issued the Supplemental Writ of Mandate ordering
22 || the County to demonstrate that it had set aside the CAP, findings, and 2013 Thresholds.

23 || Additionally, the County was required to file in its initial return “an estimated schedule for
24 || preparing a new Climate Action Plan, preparing Guidelines for Determining Significance for

25 || Greenhouse Gas Emissions, and complying with CEQA as it applies to those actions.” The

26 || County was required to file additional returns at intervals not to exceed six months.

27
28
6
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1 29.  On June 4, 2015, the County submitted its initial return to the writ detailing the
rescission of the CAP and the withdrawal of the 2013 Thresholds. The County also attached
the estimated schedule. While the County alleged that the timeline encompassed
“Greenhouse Gas Significance Guidelines,” the timeline does not reference the Guidelines or
Thresholds at all. The County only provided a “Climate Action Plan Schedule,” which
anticipated final approval of the CAP and EIR in “Spring 2017-Winter 2018.” While the
County’s website refers to possible adoption by Fall 2017, clearly the time could be delayed

3 considering the County has already fallen behind schedule on its stated timeline.

e 30.  The schedule indicates that the Draft CAP would be developed in “Fall 2015-
e Spring 2016,” the Draft EIR would be developed in “Winter 2016-Summer 2016,” and the
11 CAP and EIR would be finalized in “Spring 2016-Winter 2017.”
e 31.  Inits Second Return to Supplemental Writ of Mandate, filed on January 5,
1311201 6, the County stated that it had created a Green Working Group composed of
1 representatives of numerous County departments and consultants that meet monthly.
13 32.  Inits Third Return to Supplemental Writ of Mandate, filed on June 28, 2016,
16 |l the County identified a number of preliminary actions, including participation in meetings,
13 workshops, and public events, as well as review of CAPs from other jurisdictions. The
18 County identified that an EIR Scoping Meeting is scheduled for fall 2016.
2 33.  Since the Draft CAP Development and Formulation was scheduled for as late
20 145 Spring 2016, the Draft EIR Development was scheduled for as late as Summer 2016, and
21 |l the Third Return did not identify any actions taken in drafting the CAP or EIR, the County is
2 already behind schedule and is unlikely to be able to comply with its initial schedule
23 anticipating final adoption of the CAP and Thresholds by Winter 2018.
24 34, OnJuly 29, 2016, the County’s Planning and Development Services published
25 Hlits “2016 Climate Change Analysis Guidance.” Counsel for Sierra Club has found no
26 || evidence that either the Sierra Club or the general public was notified of the pendency of the
2 proposed 2016 Thresholds, or was provided an opportunity to comment on them.
28

7
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1 35.  The 2016 Thresholds are less environmentally protective than the 2013
2 || Thresholds that were previously set aside. For example, the 2013 “Efficiency Threshold™ is
3 |[tower (4.32 metric tons per person), and thus more environmentally protective, than the 2016
4 “County Efficiency Metric” (4.9 metric tons per person).
2 36.  On July 26, 2016, Sierra Club sent the County a letter requesting that the
6 County halt approval of development project applications requiring General Plan
7 || Amendments until a new CAP and Thresholds are prepared. (Exhibit B.)
3 37.  On August 5, 2016, attorney Chris Garrett sent a letter to the County urging it
? || to set aside the 2016 Thresholds. {Exhibit C.)
e 38.  On August 9, 2016, Sierra Club sent the County a letter requesting that the
i County set aside the 2016 Thresholds. (Exhibit D.)
e 39.  On August 10, 2016, the County responded to Sierra Club’s July 26, 2016
13 1 etter declining to postpone action on development projects claiming that a valid CAP is not
1 necessary for project approvals because, “Even without an adopted CAP, each development
I project must comply with CEQA.” (Exhibit E.) The County did not respond to Sierra
161 Club’s August 9. 2016 letter.
17 40.  Petitioner has a beneficial right and interest in Respondent’s fulfillment of all
18 its legal duties, as alleged herein.
2 41.  Petitioner has no plain, speedy or adequate remedy at law. County staff
al purported to adopt the 2016 Staff-Approved Thresholds despite this Court’s Judgment,
2 wwithout any public review, and without complying with CEQA. Unless this Court enjoins
22 1l and sets aside its action, the County will almost certainly approve projects with climate
2 change impacts without any meaningful climate change analysis. The foreseeable
24 consequence is that projects that individually and/or cumulatively would adversely impact
25 || the environment will be presented for approval without the benefit of science-based analysis
26 |l and without science-based consideration of feasible mitigation measures. The result is that
27 1| which CEQA seeks to avoid - uninformed decision-making and stifled solutions.
28
8
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1 42. A valid CAP and Thresholds are necessary to adequately mitigate GHG

2 impacts and comply with the commitments the County made during the 2012 General Plan

4 Update process.

4 43.  The County is currently processing projects that would require amendments to

> || the General Plan in order to allow large commercial or residential development on lands that

g are currently not designated for intensive use. This includes, but is not limited to, lands

¥ designated as open space, semi-rural, agricultural, and village residential (hereinafter,

8 || referred to as “greenfields™). (Exhibit B, Chart entitled “San Diego County Proposed

? || General Plan Amendments” [referenced in the letter as Exhibit A].)
e 44,  Inits 2016 Thresholds, the County itself has recognized that any project above
ol particular size requires a greenhouse gas analysis. The County identifies the sizes of
e projects that would generally require climate change analysis by referencing the table of
13 project sizes as established by the California Air Pollution Control Officers Association in its
1 “CEQA & Climate Change” publication. (Exhibit A, p. 2.) In the absence of a CAP and
3 Thresholds, the County is unable to adequately mitigate GHG impacts of these major
18 development projects.
17 45.  Failing to enjoin these actions will result in the need for individual lawsuits on
18 |l each project, which would not be an efficient use of judicial resources and would require a
9 s enificantly larger commitment of resources by the Sierra Club and other parties who want
20 1145 assure that the County will meet its commitment to achieve compliance with AB 32 and
21 11 not contribute further to climate destabilization.
22
93 FIRST CAUSE OF ACTION
- ] For Violation of Judgment

(Cal. Code Civ. Pro. §1085; Cal. Pub. Res. Code §21168.5)
25 46.  Paragraphs 1 through 45 are fully incorporated herein.
26 47.  The County has a mandatory and ministerial duty to comply with the terms of
27 || this Court’s April 24, 2013 and May 4, 2015 judgments.
28
9
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1 48.  Absent compliance with CEQA and the judgments of this Court, the

2 || Thresholds cannot be resurrected in the form of the Staff-Approved Thresholds.

& 49. Petitioner is entitled to a supplemental writ of mandate requiring the County to

4 |ket aside the Staff-Approved Thresholds unless and until the County has complied with the

3 udgments of this Court and CEQA, including completing a Draft EIR on the proposed CAP

6 |hnd Thresholds; circulating that document for public comment; finalizing an EIR; and the

7 |Board of Supervisors adopting a legally adequate CAP and approving the Thresholds of

8 Significance to achieve implementation of the CAP.

J 50. Despite the Court ordering the County to include in the initial return an
10 |kstimated schedule for preparing Guidelines for Determining Significance for Greenhouse
I Gas Emissions, none of the returns provide this information.
12
13 SECOND CAUSE OF ACTION

For Violation of CEQA
14 Improperly Adopting Thresholds of Significance
15 (Cal. Code Civ. Pro. §§1085, 1094.5; Cal. Pub. Res Code §§21168.5, 21168)
16 51.  Paragraphs 1 through 50 are fully incorporated herein.
17 52.  The Staft-Approved Thresholds were not adopted as required by CEQA
18 Guideline Section 15064.7(b). Specifically:
19 (a)  The Staff-Approved Thresholds were not adopted based upon a CAP, as
20 the County committed to do when it adopted the 2011 General Plan Update;
21 (b)  The Staff-Approved Thresholds were not the subject of environmental
2 review, as required by the Court of Appeal decision;
3 (¢)  The Staff-Approved Thresholds were not adopted by ordinance,
24 resolution, rule, or regulation as required by CEQA Guidelines section 15064.7;
”5 (d)  The Staff-Approved Thresholds were not developed through a public
26 review process as required by CEQA Guidelines section 15064.7; and
27 (e)  The Staff-Approved Thresholds are not supported by substantial
28 evidence.
10
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1 53.  The Staff-Approved Thresholds were arbitrarily and capriciously adopted. In
< particular:

& (a)  The County failed to make any findings; and

4 (b)  The Staff-Approved Thresholds are based on an invalid process. The

5

Staff-Approved Thresholds do not meet the minimum emissions reductions necessary to
avoid devastating environmental impacts. By way of example and not limitation, the Staff-

7 Approved Thresholds enable post-2020 GHG emissions despite the fact that the invalid CAP

8 incorporated by the Staff-Approved Thresholds concedes the County will fail to meet the
? || minimum post-2020 emissions reductions targets established by Executive Order S-3-05 - and|
10 necessary to avoid disastrous environmental consequences.
11
12 THIRD CAUSE OF ACTION
” For Violation of CEQA

Processing Major Developments Requiring Further General Plan Amendments
14 Without a Legally Adequate CAP and Thresholds of Significance
(Cal. Code Civ. Pro. §§1085, 1094.5; Cal. Pub. Res Code §§21168.5, 21168)

= 54. Paragraphs 1 through 53 are fully incorporated herein.
2 55. The processing of development projects that would result in amendments to the
17 general plan and for which projected GHG emissions would exceed the limits of project sizes
18 requiring a climate change analysis, as established by the California Air Pollution Control
v Officers Association in its “CEQA & Climate Change” publication, violates CEQA because
& there cannot be an adequate EIR when the County has not determined what mitigation
- measures are appropriate in order to ensure that the County’s climate action goals will be
22 obtained and where there is no adopted threshold of significance.
= 56. In the absence of a legally valid CAP and Thresholds, the County’s processing
&t and approval of major development projects that require additional General Plan
2 Amendments violates CEQA because the County is not implementing a mitigation measure
20 that it committed to in the General Plan Update.
27
28
1
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1 57. Processing major development projects absent a CAP and Thresholds five years
2 || after the General Plan Update was adopted constitutes an impermissible deferral of General

3 || Plan Update Mitigation Measure CC-1.2.

4

5 PRAYER FOR RELIEF

6 In each of the respects enumerated above, Respondent has violated its duties under the

7 ||law, abused its discretion, failed to proceed in the manner required by law, and decided the
g || matters complained of without the support of substantial evidence. Accordingly, the Staff-
g || Approved Thresholds must be set aside and the County must be ordered to postpone final
10 || approval of any projects requiring General Plan Amendments until approval of a legally
11 ||adequate CAP and Thresholds.
12 WHEREFORE, Petitioner prays for relief as follows:
13 1. For an alternative and peremptory writ of mandate commanding Respondent to
14 || set aside and vacate approval of the Staff-Approved Thresholds unless and until the County
15 || complies with the Judgment of this Court;
16 2 For an order enjoining Respondent from applying the Staff-Approved
17 || Thresholds to any projects unless and until such time as the County complies with the
18 ||Judgment of this Court;
19 3. For an order enjoining Respondent from circulating a Draft or Final EIR for any
5o || General Plan Amendments that would allow development on greenfields where the project is
21 ||larger than the project size identified in the California Air Pollution Control Officers
27 || Association “CEQA and Climate Change” publication until the County complies with the
23 ||Judgment of this Court by approving a legally adequate CAP and Thresholds;

24 4. For costs of the suit;
25 5. For reasonable attorneys’ fees; and
2 6. For such other and further relief as the Court deems just and proper.
27
28
12
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U || DATE: September 2 , 2016 Respectfully Submitted,
2 CHATTEN-BROWN & CARSTENS

7 ttorneys for Petitioner

10
11
12
13
14
15
16
17
18
19
20
21
22

24
25
26
27
28
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VERIFICATION

1, George Courser, declare as follows:

B W N

I'am an officer of the Sierra Club. I have read the foregoing SECOND
SUPPLEMENTAL PETITION FOR WRIT OF MANDATE and know the contents thereof,

U

and the same is true of my own knowledge.,
1 declare under penalty of perjury that the foregoing is true and correct and that this

. / .
verification was executed on the Z s day of September, 2016 at San Diego, California.

L= - I T =)

George Courser
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EXHIBIT A
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MARK WARDLAW PLANNING & DEVELOPMENT SERVICES DARREN GRETLER
ASSISTANT DIRECTOR
PHONE (858) 694-2062 5510 OVERLAND AVENUE, SUITE 210, SAN DIEGO, CA 92123 PHONE (358) 694.2062
FAX (858) 894-2555 waww sdcounty.ca.gov/pds FAX (858) 694-2555

2016 CLIMATE CHANGE ANALYSIS GUIDANCE

RECOMMENDED CONTENT AND FORMAT FOR
CLIMATE CHANGE ANALYSIS REPORTS IN SUPPORT OF
CEQA DOCUMENTS

County of San Diego
Planning & Development Services (PDS)
July 29, 2016

Background

The Califernia Environmental Quality Act (CEQA) requires public agencies to review the environmental
impacts of proposed projects and consider feasible alternatives and mitigation measures to reduce
significant adverse environmental effects. As part of this analysis, agencies must consider potential
adverse effects from a proposed project’'s greenhouse gas (GHG) emissions. The California Natural
Resources Agency adopted amendments to the CEQA Guidelines to address GHG emissions,
consistent with Legislature’s directive in Public Resources Code section 21083.05 (enacted as part of
Senate Bill (SB) 97 [Chapter 185, Statutes 2007]). These amendments took effect in 2010.

This Climate Change Analysis guidance is being provided by the County of San Diego to assist in
project-level analyses of GHGs for discretionary projects. The guidance will be modified as needed if
and when more specific guidance is provided by the California Air Resources Board (ARB), the
Governor's Office of Planning and Research (OPR), or in response to legislative or judicial action
pertaining to this issue.

Instigated by Governor Schwarzenegger’'s Executive Order S-3-05, the Global Warming Solutions Act
of 2006, also known as Assembly Bill 32 (AB 32), requires reduction of statewide GHG emissions to
1990 emissions levels by 2020. In 2008, ARB adopted a Climate Change Scoping Plan to identify the
next steps in reaching AB 32 goals. ARB adopted an update to the Scoping Plan in 2014. California
Governor Brown signed Executive Order B-30-15, which established a reduction target of 40 percent
below 1990 levels by 2030 to reflect the need for continued pursuit of GHG reductions necessary to
avoid the most environmentally damaging aspects of climate change. ARB is currently working on an
update to the Scoping Plan to address this target. However, no specific emission reduction goal
beyond 2020 has been formally adopted by ARB or the California State Legislature.

Project analyses prepared consistent with this guidance document will need to be reviewed and verified
by the County and is subject to County staff approval. The guidance provided in this document dces not
supersede the County’s discretionary authority. It is important to note that alternative approaches to
evaluating GHG emissions may be utilized; however, any approach must be supported by fact-based
rationale and substantial evidence to demonstrate compliance with applicable CEQA Guidelines.
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Climate Change Analysis Guidance
County of San Diego

Determination of Need for Climate Change Analysis

Although climate change is ultimately a cumulative impact, not every individual project that emits GHGs
must necessarily be found to contribute to a significant cumulative impact on the environment. While
the County encourages CEQA analyses to focus on the GHG efficiency of a proposed project, it also
acknowledges that some projects are sufficiently small such that it is highly unlikely they would
generate a level of GHGs that would be cumulatively considerable.

Thus, the County encourages the use of the project size-based screening levels published by the
California Air Pollution Control Officers Association (CAPCOA), and presented here in Table 1, to
determine whether Climate Change Analysis is needed to examine the GHG impacts of a proposed
project.

The annual 900 metric ton carbon dioxide equivalent (MT COze) screening level referenced in the
CAPCOA white paper’ is recommended by the County as a conservative screening criterion for
determining which projects require further analysis and identification of project design features or
potential mitigation measures with regard to GHG emissions. The CAPCOA white paper reports that
the 900 metric ton screening level would capture more than 90 percent of development projects,
allowing for mitigation towards achieving the State’s GHG reduction goals. Table 1 shows the sizes of
projects that would generally require additional analysis and mitigation.

Table 1

Project Sizes that Would Typically Require a Climate Change Analysis *
Project Type** Project Size Equivalency
Single Family Residential 50 units or more
Apartments/Condominiums 70 units or more
General Commercial Office Space 35,000 square feet or more
Retail Space 11,000 square feet or more
Supermarket/Grocery Space 6,300 square feet or more

Source: The screening levels are published in California Air Pollution Control Officers Association. 2008
(January). CEQA & Climate Change: Evaluating and Addressing Greenhouse Gas Emissions from Projects
Subject to the California Environmental Quality Act. Available at http://www.capcoa.org/wp-
content/uploads/downloads/2010/05/CAPCOA-White-Paper.pdf

*A determination on the need for a climate change analysis for project types not included in the table will be made
on a case-by-case basis considering the 900 metric ton criterion.

**A project with a combination of types may demonstrate compliance with the screening threshold through
addition of the ratios of each contribution by the associated equivalency threshold.

If a proposed project is the same type and smaller than the project sizes listed in the table above, it is
presumed that the construction and operational GHG emissions for that project would not exceed 900
MT COe per year, and there would be a less-than-cumulatively considerable impact. It should be
noted that the screening level assumes that the project does not involve unusually extensive
construction activities and does not involve operational characteristics that would generate unusually
high GHG emissions. The applicability of the screening criteria presented in Table 1 will be evaluated
by County staff on a project-by-project basis to determine if there is evidence to suggest that a project’s

! california Air Pollution Control Officers Association. 2008 (January). CEQA & Climate Change: Evaluating and Addressing
Greenhouse Gas Emissions from Projects Subject to the California Environmental Quality Act. Available at
http://www.capcoa.org/wp-content/uploads/downloads/2010/05/CAPCOA-White-Paper.pdf.
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unique attributes would lead to emissions that are higher than 900 MT CO,e per year, thus justifying
the need for a complete Climate Change Analysis.

Though CAPCOA’s recommended project size-based screening criteria are based on the mass
emissions level of 900 MT CO,e per year, it does not mean that project-generated GHG levels greater
than 900 MT CO.e per year are automatically deemed cumulatively considerable. Instead, the
screening levels presented in Table 1 are to be used to determine whether it is necessary to conduct
further analysis to quantify a project's GHG emissions and evaluate its GHG efficiency.

Contents of Climate Change Analysis Reports

The following are the minimum recommended components of a Climate Change Analysis consistent
with CEQA, prepared for discretionary projects in the County that exceed the screening level identified
in Table 1 above.

Introduction and Project Description. This section explains the purpose of the report and a summary of
the most current scientific information related to climate change. A brief project description and general
location is required, and it must include all elements of the project that would or could generate GHG
emissions, with an estimated timeframe for project implementation. This section would also identify the
project design and location features that have the effect of reducing GHG emissions.

Environmental Setting. This section includes a description of the existing environmental conditions or
setting, without the project, which constitutes the baseline physical conditions for determining the
project's impacts. Existing uses onsite that generate GHG emissions under baseline conditions must be
disclosed and associated GHG emissions should be quantified to establish the baseline conditions.

Regulatory Setting. This section includes a discussion of the existing regulatory environment pertaining
to climate change such as AB 32 and the California Building Efficiency Standards. In addition, a
description of implementing plans, programs and policies including but not limited to the County
General Plan, the San Diego Association of Governments (SANDAG) Regional Transportation Plan
and associated Sustainable Communities Strategy, Executive Orders S-3-05 and B-30-15, ARB
Scoping Plan (including any adopted and ongoing updates), and Advanced Clean Cars Program should
be addressed as they relate to the proposed project. The list presented here is not all inclusive and the
regulatory setting should address all regulations, programs, and policies directly relevant to the project.

Emissions Inventory. The Climate Change Analysis must provide a detailed accounting of the project's
estimated construction and operational GHG emissions. Construction GHG emissions include an
inventory of emissions associated with the use of heavy construction equipment, construction worker
vehicle miles traveled (VMT), and truck trips required to deliver construction materials to the project
site. Operational GHG emissions include energy use (including electricity, natural gas and other fuels)
from land use development, water distribution, and wastewater treatment processes, off-gassing from
solid waste generation, transportation VMT, and area sources (such as landscaping equipment and
fireplaces). Emissions associated with other sectors, such as agricultural uses or industrial operations,
should be quantified depending upon the individual project’s proposed uses.

The analysis must also quantify the loss in sequestered carbon, expressed in CO»e that would result
from any vegetation permanently removed as a result of project development. The total loss of
sequestered carbon can be estimated using the Vegetation module in CalEEMod.

The GHG inventory must include justification and references to document the assumptions that are
made about the emissions calculations. Activity data, such as trip distances, and emission factors
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specific to the County must be used, where available. The County suggests the use of modeling tools
such as the current version of CalEEMod. Alternatively, emissions may be estimated using emission
factors from EMFAC or OFFROAD, provided the current versions are used and the sources are
appropriately cited. The URBEMIS model is no longer acceptable for use by the County.

Because some GHG emissions models build in different statewide programs and mitigation measures,
it is important to coordinate with County staff to ensure that the correct approach is being used to
estimate the effects of statewide efforts, particularly since new statewide programs, regulations and
mitigation measures are likely to be established over time and certain actions are likely to be included
in updates to the various GHG emissions models.

Significance Criteria

Guidelines for Determining Significance. This section includes identification and justification of the
selected significance criteria used to assess impacts. The report must discuss the reasons for choosing
the significance criteria, referencing State legislation and implementing strategies that have been
developed to reduce GHG emissions to meet statewide reduction targets. This section should explain
that climate change is not generally considered a direct impact, but wshould be analyzed as a potential
cumulative impact under CEQA. The significance criteria used in the Climate Change Analysis should
include a statement and supporting analysis as to whether the subject project complies with GHG
reduction requirements under AB 32, the Global Warming Solutions Act of 2008 for the year 2020; and
whether the subject project is on the trajectory towards GHG emission reduction goals of Executive
Orders S-3-05 and B-30-15 at buildout. Additional detail on the process to make the latter determination
is provided below. Due to the range of project types processed by the County, significance criteria and
analysis approaches may vary. The following sections identify one potential set of criteria and
methodologies, along with supporting evidence that would be appropriate for a Climate Change
Analysis.

This section should discuss the suggested questions referenced in the CEQA Guidelines, Appendix G,
VII. Greenhouse Gas Emissions.

Would the project:

Generate greenhouse gas emissions, either directly or indirectly, that may have a significant impact on
the environment?

Conffict with an applicable plan, policy or regulation adopted for the purpose of reducing the emissions
of greenhouse gases?

The Study should describe how the appropriate significance criteria are used to address the above-
referenced questions.

Significance Determination

The County Efficiency Metric is the recognized and recommended method by which a project may
make impact significance determinations. The County is recommending a quantitative GHG analysis be
conducted and the significance of the impact determined for project emissions at 2020 and buildout
year (if post-2020). For a Climate Change Analysis to be considered adequate, the County
recommends quantification of GHG emissions at 2020 and project buildout. The determination of a
project’s efficiency may be determined by using applicable efficiency metrics derived for those specific
years, e.g. 2020 and project buildout (if post-2020). Other methods to determine the significance of
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impacts relative to project emissions at 2020 and buildout will be considered on a case-by-case basis.
All analysis (significance determination) results must be supported with substantial evidence.

Horizon Year 2020. For projects that exceed the screening criterion of 900 MT CO,e, as determined
through the screening levels in Table 1 or emissions quantification, and that would be operational
(buildout) on or before 2020, the Climate Change Analysis must analyze and determine the significance
of project emissions in 2020. The County recognizes the quantitative efficiency metric for 2020 to be
4.9 MT CO.e/SP/year (where SP refers to the project’s service population [residents + employees)).

Buildout Year. The County anticipates that some projects would have buildout dates beyond 2020.
The County recommends quantification of project emissions for the year the project is anticipated to be
fully constructed (buildout), in addition to 2020, and make a significance determination relative to the
emissions reduction downward direction.

ARB has indicated in their 2030 Target Scoping Plan, October 1, 2015, that State GHG emissions
would need to be reduced at an annual average rate of 5.2 percent between 2020 and 2050,
representing an emission reduction downward direction (*) necessary to meet the goals advocated in
Executive Orders S-3-05 and B-30-15.

Efficiency Metric Background

The Efficiency Metric assesses the GHG efficiency of a project on a “service population (SP)” basis
(Efficiency Metric = project emissions divided by the sum of the number of jobs and the number of
residents provided by a project). The metric represents the rate of emissions needed to achieve a fair
share of the State’'s emissions mandate embodied in AB 32 and Executive Orders B-30-15 and S-3-05.
The use of “fair share” in this instance indicates the GHG efficiency level that, if applied statewide,
would meet the AB 32 emissions target and support efforts to reduce emissions beyond 2020.

The Efficiency Metric is based on the AB 32 GHG reduction target and GHG emissions inventory
prepared for ARB’s 2008 Scoping Plan. To develop the efficiency metric for 2020, land-use driven
sectors in ARB’s 1990 GHG inventory were identified and separated to tailor the inventory to land use
projects. This process removes emission sources not applicable to land use projects. The land-use
driven sector inventory for 1990 was divided by the service population projections for California in 2020.
The Efficiency Metric allows the threshold to be applied evenly to most project types (residential,
commercial/retail and mixed use) and employs an emissions inventory comprised only of emission
sources from land-use related sectors. The Efficiency Metric allows lead agencies to assess whether
any given project or plan would accommodate population and employment growth in a way that is
consistent with the emissions limit established under AB 32.

If a project includes a use that would not be covered by the adjusted land use-driven inventory, a
tailored efficiency metric may be derived. For example, a project that proposes agricultural uses onsite
may not use the efficiency metrics shown above because the inventory used to develop the metric did
not include agricultural emissions. Coordination with County staff is recommended to develop the
appropriate efficiency metric for such projects.

22030 Target Scoping Plan Workshop Slides. Page 10 — Path to 2050 Greenhouse Gas Target. Available:
http://www.arb.ca.gov/cc/scopingplan/meetings/10 1 15slides/2015slides.pdf. It should be noted that ARB did not
establish interim year reduction targets using the 5.2 percent annual reduction rate; rather it was used to illustrate the
average annual emissions reduction needed to achieve the long-term targets for 2030 and 2050. The 2030 Target Scoping
Plan has not been adopted as of this writing and this information is considered preliminary (from the first public workshop
for the 2030 Target Scoping Plan) and used only to establish interim year efficiency metrics for CEQA analyses.
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2020 Efficiency Metric
The GHG efficiency metric is 4.9 MT CO,e/SP/year for 2020.

California Service Population in 2020

2020 Population Projection* = 40,619,346
2020 Employment Projection** = 18,511,200
2020 Service Population = 59,130,546 SP

ARB’s 1990 California GHG Inventory

1990 Total Emissions = 431 MMT CO.e
1990 Non-land Use Emissions = 144.3 MMT CO,e
1990 Land Use Emissions = 286.7 MMT CQO.e

1990 Land Use Emissions/2020 SP, or 286.7 MMT/59,130,546 SP = 4.9 MT/SP
where MMT = million metric tons

Sources:

*California Department of Finance, Demographic Research Unit

Report P-2, State and County Population Projections by Race/Ethnicity and Age (5-year groups)
2010 through 2080 (as of July 1); December 15, 2014

**California Department of Finance, Employment Development Department

Industry Employment Projections, Labor Market Information Division, 2010-2020; May 23, 2012

Post-2020 Efficiency Metric

ARB has indicated that an average statewide GHG reduction of 5.2 percent per year between 2020 and
2050 is necessary to achieve the 2030 and 2050 emissions reduction goals of Executive Orders B-30-
15 and S-3-05 (ARB 2015). Efficiency metrics can be derived for each year between 2020 and 2050
based on this identified reduction downward direction, or based on other sources if supported by
substantial evidence. As previously noted, the intent of the 5.2 percent annual reduction data is not to
establish interim year reduction targets for the State; rather it is meant to allow projects to develop and
apply interim year Efficiency Metrics at their buildout year and demonstrate consistency with the overall
State reduction downward direction.

In Center for Biological Diversity v. California Department of Fish and Wildlife and Newhall Land and
Farming (2015) 224 Cal.App.4th 1105 (CBD vs. CDFW), the California Supreme Court, citing the
above-referenced Executive Orders, cautioned that those Environmental Impact Reports taking a goal-
consistency approach to CEQA significance may “in the near future” need to consider the project’s
effects on meeting emission reduction targets beyond 2020. ARB is currently working on a second
update to the Scoping Plan to reflect the 2030 target established in Executive Order B-30-15. Even
though State policy for post-2020 GHG reduction is expressed in executive orders and programs, rather
than legislation, CEQA impact evaluation in the context of longer term goals is advised. Additionally,
certain regulations that are relevant to land use development will continue to be phased in after 2020
(e.g., Advanced Clean Cars, Renewables Portfolio Standard [RPS], SB 375) and result in additional
GHG reductions. Thus, projects that are built out after 2020 should analyze consistency with the State’s
longer-term GHG reduction goals to provide a good-faith CEQA analysis.

For these reasons, the County requests a significance determination for a project’s anticipated buildout
year. Analysis of project emissions at buildout is consistent with current CEQA practice and available
guidance from air districts on analyzing emissions from the first fully operational year (SMAQMD
2015:6-5, BAAQMD 2011:4-6). Operational emissions for a land use development project would be
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highest during the first year and continue to decline due to fleet turnover to cleaner vehicles and
implementation of additional regulations at the State level.

Service Population

Recommended sources of information to determine a proposed project’'s service population are
provided below. Other sources for this data will be considered on a case-by-case basis and should be
from credible sources. Applicants are advised that use of different data sources from those listed
below, should be approved by County staff prior to their use for an impact determination. Alternative
sources of data such as State (Department of Finance), regional (SANDAG) or local government
agencies (City of San Diego), industry groups or professional associations (Institute of Traffic
Engineers), with clearly disclosed assumptions and limitations will be considered; provided the analysis
clearly substantiates the representativeness of the data in terms of county-wide averages, planning
area averages, census tracts, and others as applicable.

Alternative data sources should have San Diego region applicability and be supported with substantial
evidence, including a discussion with fact based rationale explaining why the data source and its
geographic representation are the most appropriate for the proposed project.

Service Population Data Sources
SANDAG Demographics and Other Data:
hitp://www.sandag.org/index.asp?classid=26&fuseaction=home.classhome

SANDAG Data Surfer for existing and forecasted socio-economic data:
http://datasurfer.sandag.orag/

Mitigation Measures

Projects may be able to mitigate GHG emissions sufficiently to render impacts less than cumulatively
significant. Such mitigation measures would be in addition to all project design features and may
include measures that are not required by existing regulations (e.g., rooftop solar).

Mitigation measures must include specific, enforceable actions to reduce project emissions, and would
need to provide some analysis about the emission reductions that would be achieved from each
measure. To the extent feasible, each mitigation measure should include references or a logical, fact
based explanation as to why a specific mitigation measure would achieve the stated reductions. While it
will generally be possible to quantify reductions associated with energy and water related mitigation
measures, other mitigation may require a qualitative discussion of reductions achieved.

Mitigation measures must be supported with substantial evidence. For example, a potential approach
that can be considered is the inclusion of mitigation that requires certain GHG efficiency measures
upon buildout of each development phase for projects that would develop over multiple phases across
an extended period of time.

Many local, regional, and state agencies have produced lists of feasible mitigation measures and
strategies that can be used to reduce GHG emissions. These lists can be consulted when developing
feasible mitigation measures for projects within the County, including, but not limited to:
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Governor’s Office of Planning and Research. 2008. Technical Advisory. CEQA AND CLIMATE CHANGE:
Addressing Climate Change through California Environmental Quality Act (CEQA) Review. See
Attachment 3, “Examples of GHG Reduction Measures.” Available: http://opr.ca.gov/docs/june08-
ceqga.pdf.

California Air Pollution Control Officers Association (CAPCOA). 2008 (January). CEQA & Climate Change.
Evaluating and Addressing Greenhouse Gas Emissions from Projects Subject to the California
Environmental Quality Act. See page 79, “Mitigation Strategies for GHG.” Available:
http://www.capcoa.org/wp-content/uploads/downloads/2010/05/CAPCOA-White-Paper.pdf.

California Air Pollution Control Officers Association (CAPCOA). 2010 (August). Quantifying Greenhouse
Gas Mitigation Measures. A Resource for Local Government to Assess Emission Reduction from

Greenhouse GasMitigation Measures. Available: http://www.capcoa.org/wp-
content/uploads/2010/11/CAPCOA-Quantification-Report-9-14-Final.pdf.

Attorney General of the State of California. 2008 (December). The California Environmental Quality Act.
Addressing Global Warming Impacts at the Local Agency Level. Available:
http://ag.ca.gov/globalwarming/pdf/GW mitigation measures.pdf.
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www.cbcearthlaw.com
jrcb@cbcearthlaw.com

July 26, 2016

By e-mail (Ellen.Pilsecker@sdcounty.ca.goy)
Original to follow

C. Ellen Pilsecker

Office of County Counsel

1600 Pacific Highway, Suite 355
San Diego, CA 92101

Re: Request That the County Postpone Actions on Any Projects Requiring
General Plan Amendments Until Approval of a Legally Adequate
Climate Action Plan and Thresholds of Significance

Dear Ms. Pilsecker:

Mitigation Measure CC-1.2 “requires the preparation of a County Climate Change
Action Plan within six months from the adoption date of the General Plan Update.”
(Errata to the General Plan Update, emphasis added, Sierra Club v. County of San Diego
(2014) 231 Cal.App.4th 1152, 1159.) The County adopted the General Plan Update in
August 2011. In June 2012, the County adopted its Climate Action Plan (CAP). In July
2012, the Sierra Club filed its legal challenge to the CAP. In April 2013, the County was
ordered to set aside the CAP and to comply with the law. More than a year has passed
since the Supreme Court denied the County’s petition for review, making the 2013 order
final. In May 2015, after the Supreme Court denied the County’s petition for review, the
trial court issued a Supplemental Writ of Mandate setting aside the CAP, Addendum, and
November 2013 Guidelines for Determining Significance, and required the County to
submit a timeline for preparing a new CAP and Guidelines for Determining Significance.

Four years after the Sierra Club filed its lawsuit, the County still does not have a
CAP and Thresholds of Significance to guide development in the County. The Sierra
Club has repeatedly encouraged the County to promptly develop and approve a legally
adequate CAP and Thresholds, including in their July 7, 2015 and July 9, 2015 letters.
Despite the Sierra Club’s attempts, the County is not close to approving a new CAP and
Thresholds, yet continues to process applications for major development.
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The County has a tentative schedule for adoption of a new CAP that does not
contemplate adoption until late 2017, and the time could be even later. Despite the
absence of a CAP to mitigate greenhouse gas impacts, and Thresholds of Significance to
assess whether impacts will be mitigated below the level of significance, major
development projects that require further amendments to the existing General Plan
continue to be proposed and processed by the County. Approving such projects, without
complying with a legally adequate CAP and Thresholds of Significance, is inconsistent
with the County’s General Plan commitment to mitigate greenhouse gas emissions and
comply with AB 32, with the California Environmental Quality Act (CEQA), and with
general planning laws. The Sierra Club believes approval of amendments to the General
Plan to allow further growth prior to the adoption of a legally adequate CAP and
Thresholds would also be contrary to the rationale for issuance of the original writ of
mandate and the reasoning of the Court of Appeal.

As described below, a valid CAP and Thresholds are necessary to adequately
mitigate greenhouse gas impacts and comply with the commitments the County made
during the 2012 General Plan Update process. Additionally, without a CAP, the County
cannot determine if any major development projects are consistent with the County’s
Open Space and Conservation Element. Finally, in light of Mitigation Measure CC-1.2’s
requirement that a CAP be prepared within six months from the adoption of the General
Plan Update (GPU), processing major development projects absent a CAP five years after
the GPU was adopted constitutes an impermissible deferral of Mitigation Measure CC-
1.2. The Sierra Club requests the County postpone consideration of major development
projects until approval of a legally adequate CAP and Thresholds.

A. A Valid Climate Action Plan and Thresholds of Significance, Required By
Mitigation Measures CC-1.2 and CC-1.8, Are Necessary for Adequate
Mitigation of GHG Impacts.

1. A Valid CAP Is Required to Adequately Mitigate GHG Impacts.

The County’s General Plan includes a requirement that the County “prepare,
maintain, and implement” a climate change action plan with “GHG emissions reduction
targets and deadlines, and enforceable GHG emission reduction measures.”
(Conservation and Open Space Element, Policy COS-20.1 at 5-39.) The CAP should be
used to monitor GHG emissions from “development” “as necessary to achieve GHG
emission reduction objectives.” (Ibid.) As the Court of Appeal explained, “[T]he County
described the CAP as the most critical component of the County's climate change
mitigation efforts.” (Sierra Club v. County of San Diego (2014) 231 Cal. App.4th 1152,
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The CAP is the County’s primary mechanism to meet the GHG emissions reduction
requirements of AB 32. “The mitigation measures discussed below are projected to
reduce the County governmental operational GHG emissions to a level below the 1990
levels.... The GHG Reduction Climate Change Action Plan, which would be prepared as
a mitigation measure, would further detail the community GHG emissions, and describe
where and how the reductions would occur.” (General Plan EIR § 2.17.6 at 2.17-30.)

Preparation of the CAP is required for two mitigation measures in the General Plan
EIR - MM CC-1.2 and MM CC-1.8. CC-1.2 requires the CAP to develop a baseline
inventory of GHG emissions from all sources, and develop “comprehensive and
enforceable GHG emissions reduction measures that will achieve a 17% reduction in
emissions from County operations from 2006 by 2020 and a 9% reduction in community
emissions between 2006 and 2020.” (General Plan EIR § 2.17 at 2.17-30.)

While the General Plan and its EIR contain other mitigation measures to reduce
GHG emissions, the CAP is the only mitigation measure that provides specific,
enforceable, and quantifiable methods to reduce greenhouse gases to the levels the
County committed to, and that comply with the policies of the State as established in AB
32. The General Plan’s other GHG mitigation measures are qualitative, providing no
way to know whether any individual qualitative measures, or any combination thereof,
could achieve consistency with AB 32, and thus mitigate the General Plan’s GHG
impacts. The CAP, therefore, 1s key to meeting the County’s climate change goals.
Without the CAP, the County will not achieve the required reductions, nor can it
adequately mitigate the impacts of GHG emissions from large-scale development in the
region. The CAP is the primary means of mitigating GHGs for major development
projects, and addressing global climate change — an important purpose of the General
Plan.

Without the CAP and the associated Thresholds of Significance, the County cannot
demonstrate that it has mitigated GHG impacts consistent with the mitigation measures
set forth in the General Plan EIR. In turn, a major development project would be unable
to demonstrate it is consistent with the General Plan’s mitigation for GHG impacts.

2. The Thresholds of Significance Are Required to Adequately Analyze
and Mitigate GHG Impacts.

MM CC-1.8 requires the County’s guidance on thresholds of significance to rely on
data compiled within the CAP. The thresholds of significance cannot be determined
without the data compiled for the CAP. Without an approved CAP, therefore, the County
cannot determine whether GHG impacts are significant or what degree of mitigation is
necessary. Although the County may argue that it will determine the significance of the
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emissions on a case-by-case basis, we believe that under Endangered Habitats League,
Inc. v. County of Orange (2005) 131 Cal. App.4th 777, the County must use the
methodology committed to when the General Plan Amendments were adopted, which is a
Threshold of Significance based upon the CAP. Thus, the County cannot simply
determine significance on a case-by-case basis.

We understand that County staff may intend to develop an interim guidance
document for GHG analysis at the staff level, but that they will not contain a threshold of
significance. Interim guidance would not fulfill the General Plan EIR’s requirements
pursuant to CC-1.2 and CC-1.8 that the County prepare a CAP and Thresholds of
Significance. Further, CEQA documents for major development projects could not rely
on such interim guidance in lieu of the required CAP and associated Thresholds. The
Draft EIR’s prepared or ultimately approved by County staff must necessarily apply
thresholds of significance which have been determined by County staff to be in
compliance with the County General plan provisions. In the absence of a CAP and
associated Thresholds, County staff would be acting in violation of the County General
Plan by releasing an EIR employing any threshold of significance for GHG analysis that
was not selected pursuant to the requirements of the County’s adopted General Plan.

B. Allowing Projects to Proceed Where the Project Requires an Amendment
to the General Plan Without the CAP and the Thresholds of Significance
Would Render the General Plan Internally Inconsistent.

The Planning and Zoning Code requires every County to have a Conservation and
Open Space Element that addresses measures to protect the environment. (Gov. Code §
65302.) The Conservation and Open Space Element requires adoption of the CAP and
Thresholds of Significance under policies COS-20.1 and COS-20.2. Absenta CAP and
Thresholds, the policies of the Conservation and Open Space Element cannot be fulfilled,
rendering it incomplete. The Conservation and Open Space Element additionally requires
a CAP and Thresholds in order to reduce emissions beneath the levels required by AB 32.
Without the CAP and Thresholds, the Element is unable to fulfill its emission reduction
goals.

Further, under the Planning and Zoning Code, a general plan must be consistent
with itself. (See Gov. Code § 65300.5 [A general plan must be an “integrated, internally
consistent and compatible statement of policies”].) Without an approved CAP, the
General Plan is internally inconsistent because it refers to and assumes a missing CAP, as
evidenced by the Conservation and Open Space Element’s reliance on the CAP to
adequately mitigate GHG emissions. In addition, a county’s decision affecting land use
and development must be consistent with the general plan. (See Friends of Lagoon
Valley v. City of Vacaville (2007) 154 Cal. App. 4th 807, 815.) Without a CAP in place,
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the County cannot determine if any proposed major development projects are consistent
with the County’s Open Space and Conservation Element.

C. The County’s Delay in Adopting a New CAP Is An Impermissible Deferral
of Mitigation.

CEQA Guidelines section 15126.4 prohibits the deferral of formulation of
mitigation measures to the future. (CEQA Guidelines § 15126.4(a)(1)(B).) Deferral of
mitigation measures cannot be too speculative or discretionary. In Preserve Wild Santee
v. City of Santee (2012) 210 Cal. App. 4th 260, the court held that a mitigation measure
was improperly deferred because it gave the preserve manager discretion as to timing for
undertaking activities outlined in the mitigation measure. (/d. at 272.) Permitting
additional growth will only make the task of achieving AB 32 goals more difficult. Thus,
authorizing development cannot be allowed until there is adequate mitigation.

Here, the County originally intended the CAP to be implemented within six
months of the General Plan’s certification. Over three years have passed since the CAP
was declared invalid, and five years have passed since the General Plan Update — well
beyond the originally contemplated timeframe. The County fails to justify its extended
timeline in light of the original requirement to implement the CAP within six months of
the General Plan’s certification. By processing major development projects absent a
CAP this long after the contemplated timeframe, the County has de facto granted itself
unlimited discretion as to the timing of the mitigation measures, in violation of Preserve
Wild Santee. In essence, the County has an “unformulated plan” and has granted itself
discretion as to how to achieve the GHG emission reductions required to achieve the AB
32 goals, including timing and unapproved, case-by-case decisions on how to determine
the significance of GHG impacts, resulting in an impermissible deferral of mitigation
measure CC-1.2 under Preserve Wild Santee and Endangered Habilats League, Inc. v.
County of Orange (2005) 131 Cal. App.4th 777, 782.

Conclusion

The Sierra Club respectfully requests the County postpone further County staff
decisions employing GHG thresholds of significance prior to the approval of the
Thresholds as specified in the adopted General Plan, including release of Draft EIRs by
the County using unapproved thresholds, or County approvals of developments on lands
that are currently greenfields and that would require an amendment to the General Plan
until legally adequate CAP and Thresholds are approved. Exhibit A, attached, identifies
all of the pending applications the Sierra Club is currently aware of that would allow
development of greenfields, and that would be postponed. Any new application or others
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that we may not have uncovered, including Property Specific Requests, would also be
subject to postponement.

The preparation or approval of the County’s Draft or Final EIRs by County staff
containing thresholds of significance for GHG analysis prior to the completion of the
CAP and Thresholds must necessarily violate the General Plan. The release for public
review of any Draft EIR prepared or approved by County staff containing thresholds of

significance for GHG analysis necessarily constitutes a decision by the County to proceed

in violation of the County’s General Plan, unless and until the thresholds are adopted in
compliance with the 2010 County General Plan. In addition, the approval of projects
without a legally adequate CAP and Thresholds would be inconsistent with the trial
court’s peremptory writ of mandate, and the court retains jurisdiction until it determines
that the County has adequately complied with CEQA and all other applicable laws. The
Sierra Club retains the ability to initiate proceedings pursuant to the writ to halt the
County’s processing of major development projects until it has approved a legally
adequate CAP and Thresholds.

We request that you provide a copy of this letter to all members of the Board of
Supervisors, or their appropriate staff person. Please respond by August 10, 2016
regarding the County’s position on this issue. We look forward to hearing back from
you.

Sincerely,

S D2

Jan Chatten-Brown
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Exhibit A

San Diego County Proposed General Plan Amendments

Praject Name GPA | i d Acreage | Proposed Units |Current Land Use Designati posed Land Use Designation Davel Plans Status Update
uly 19, 2016: Environmental
_ Semi-Rural/GPLU SR-0.5/ Zone A70- [\ oo Rural/ GPLU VR-108 and  |453 single- and multi-family units  [report is expected to be out for
Harmony Grove South 15-002 |San Dieguito 111 453 Limited Agricultural and RR-Rural o "
N ki SR-0.5/Zone 588 proposed on 111 acres {per August |public review late summer/early
Residential along S. boundary s A
2015 Notice of Preparation letter} |fal
July 18, 2015: DEIR must be
irculated it i
Lake Jennings Marketplaca 14-005 |Lakeside 13 N/A Village Residential {VR-15) General Commercial (C-1) 76,100 sq.ft. commercial center (el . ,. \ho oLy
public review in ‘the next few
weeks',
1,700 units on €08 acres {303
G | Ce ial-Residential U: le-family hi 468 age-
Zone A70-Limited Agricultural {530 [ era Commercial-Residential Use bbbl Mt July 19, 2016: Approval of placing,
5 Regulation (C34) for the Town Center and  |restricted senior homes, 164 4 "
12-001 |Valley Center/ Bonsall 608 1,746 acres in Valley Center); RR-Rural . o iy . the project on the ballot is
Residential (78 acres In Bonsall} two Neighborhood Centers; Single Fa condominiums, and 211 mixed-use expected August 2, 2016
Use Regulation {RS) elsewhere, units). Also, 90,000 sf commercial ' '
space, efc.
36 multi-family dwellings and
Lilac Plaza 15-004 |Valley Center T 36 VR-Village Residen VR-10.9 and General Commercial 22,000is10fSotimERlal o Aoy December 2015: MND in process
7 acres located within the Valley
Center South Village
GPLU SR-10 (19.6 acres at < 25% wwa.w Awww wm”wm_mnmm ummmd\“.mw_o.mmvo mxuwﬁwm 21994 its and 1777, 684 uly 18, 2016: DEIR is expected
Newland Sierra 15-001  [Twin Oaks/ Bonsall 1876 2,199 slope); RL-20 (1,907.8 acres); C-1 (4.6 [Foo° 3t = 2970 SIopE); HIAE 2 |edse R AN #7798 be out for public review this
acres); C-2 (53.6 acres) 50% slope); SR-10 (8.2 acres at < 25% slope); |sq. ft. commercial fal
2 i} C-5 [58.3 acres); 05-C (1,218.1 acres)
RAE{HIdICoNtrS|)in greas H__MM ”ﬂm Muuh_ﬂ_wﬂ_moh ”mmhﬂ% N_.m“”nﬂu 1,938 units as of March, 2015 {uj Decemoer 201y Expecied b,
‘Otay Ranch Village 13 Otay 1,869 1,881 currently designated as Open Space : 3 : i P 4 : % P Hearing Q4-2016; Expected BOS
W feotprint; reclassify other designated areas |from 1,007 in 2014} :
in the Otay SRP; 588 Hearing Q1-2017
to 580 [Open Space)
453 ul and 86,000 sq. ft. uly 18, 2016: EIR is expected to
Star Ranch 05-008 |Campo/ Lake Morena 2,160 453 . ‘
il R/SR/Villags/Commercial R/SR/Village/Commercial comercial on 2,160 acres |go out for public review this fall.
PerTentative Map and Site Plan:  [July 15, 2016: Planning
Sicsstuistar plocs 14003 [Spring Valley 20 122 GPLL RL-80/ Zone S90 {Holding Zone) GPLU VR-7.3/ Zone RV {Variable Family subdivide the site into 2 lots with  [Commission recommended

Residential)

122 residential condeminium units

and a 2.08 acre public park

approval; will go to the Board
‘sometime’ this fall
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LAND USE FRAMEWORK

Table LU-1  Land Use Designations and Compatible Regional om.n o.._mm S R
B 8 28 : Summary of Use Regulations Bt i lore 000 3560
Designation RS, RD, RM, RV - Single Family, Duplex, Multi and Variable Family M50 - Basic Industrial. Allows almost all processing and manufacturing
Vil mﬂ dential Residential. Family Residential is the principle, dominate use and uses. Permits only limited commercial uses. Virtually all uses must
100 HBeicont T = % civic uses are conditionally liwx:u» Permit. be enclosed within buildings.
2% SE_!.Q..R acre = X RU - Urban Residential. Family i M52 - Limited Industrial. Allows wide range of industrial and commercial
S per gross acre i care uses and civic uses allowed 3_._- Permit. uses frequently associated with industrial operations; such as
20 units per gross acre = X )ugas areas where adequate levels of public services are wholesaling, auto and truck repair and administrative and
15 units per gross acre - X available. professional offices. Virtually all uses must be conducted within
10.9 units per gross acre e X buildings except when outdoor uses are allowed by Use Pemmit
identis 7.3 units per gross acre - X RMH - Family F use in a mebile M54 — General Impact Industrial. Allows unenclosed commercial and
Village Residenti 4 2<|».~_ uv 4.3 units per gross acre - X home. Typically applied to a mobilehome park or mobilehome industrial ope having potential nuisance such
Vilage Residental 2.9 (VR-25) 2. units per gross acre — X 3 construction sales and servicss
Village Residential 2° (VR-2) 2 units per gross acre - X RR - Rural Residential. Family Residential uses permitied with Group | M56 — Mixed Industrial. Intended to create an industrial area, and a
Semi-Rural Residential, limited packing and processing, and other uses maximum of 5% of each lot to be designated as support commercial
= allowed by Use Permit area. Generally applied to large areas of 100 or more acres where a
wg?ﬂi _.ubwwn.a.mv 1 unit per 0.5, 1, o_.uoasnna = n m unified appearance can be created. A Specific Plan will be required
Semi-Rural 1¢ (SR- - r - re—
= " RRO - Oriented. uses permitted M58 - High-Impact _i:niw_ Same as M54, but allows petroleum
Semi-Rural 2° (SR-2) 45-_.!”.2@3233 = X X isgzgin_gggvoaa refining, and ive materials by
Semi-Rural 4¢(SR-4) 1 unit per 4, 8, or 16 gross acres = X X Major Use Permit.
1 unit per 10 or 20 gross acres = X X RC - Residential-Commercial. Intended for mixed residential- 'ATO - Limited Agriculture. Intended for crop or animal agriculture.
areas where residential uses inate, and limited Number of animals allowed are specified by neighborhood
1 unit per 20 [ e || X [ X commercial, office and sales are allowed by Use Permit regulations.
1 unit per 40 Sﬁ acres | = [ x T x | X €30 - Office-Professional. Allows administrative and professional A72 - General Agriculture. Intended for crop or animal agriculture.
1 unit per 80 [ - [ x 1 X | X offices and other limited commercial uses Number of animals allowed are specified by neighborhaod
regulations
— 45 or 0.70° X X C31— Office Same as C30, but also allows | S80 — Open Space. Intended for recreation areas or areas with severe
- .45 or 0.800 X X Family and Group Residential uses environmental constraints.
= L35 or D65 X X C32 - Convenience Commercial. Intended for retail commercial uses | S82 — Extractive Use. Intended for mini ing, borrow pits and oil
2 units per gross acre .35 or 0.60° X X X « = ve Use. mining, quarrying, pits and oil
Viiacs Con Use 05 s ot ot oTF X M__Sn:n_nn inside u;_gamm of limited size to l:.«nuxuhanﬁ_.ﬁ extraction.
Industrial secondary uses of gﬁh_ u:__n.:nm
Limited Impact Industrial (1-1) | — [ o0 | x | x ] C34 - General Commercial-Residential. Intended for mixed . . G g F
Medium Impact Industral (1-2) | 0 | 050 [ % 1 X | X commercial-residential developments. General retail and o m%hﬁ:h_wﬂ“_qﬂiin parking is association with another
[ 0 o035 | x| X I X residential uses permitted. Uses generally required to be enclosed " .
= within buildings. Outdoor uses may be allowed by Use Permit
= - X X X C35 — General Commercial/Limited Residential. Intended for mixed
Public Agency Lands =T e X X X gﬁnﬂiﬂ:ﬂ. a-mﬁ_egaﬂa? amo..la_ inh.?g!._& 588 - Specific Plan. Allows limited uses, and after adoption of a specific
= permi ses generally required to be enclosed in buildings.| n, any use allowed by the specific
Specific Plan Area (SPA)¢ refer o individual SPA - X X X uses and outdoor uses may be allowed by Use Permit plen: ary by Pl
=2 050 x L X C36- Q!i.-_ Commercial. General retail sales and services permitted| S90 — Holding Area. Used to prevent premature urban or non-urban
0 — X X LS within buildings. Outdoor uses may be allowed by development until more precise zoning regulations are prepared.
ogwﬁslgo: (0S-R) 1 unit per 4, B, or 16 gross acres' — X X X csvnas_.. Residences may be permitted as secondary uses Permitted uses are similar to A70. Any temporary use allowed by
a. Maximum io s provided based on regional categories to guide intensity of development. Community Plans may specify Major Use Permit _ ) b
specific are: ARs may be exceeded such as areas with shared parking facilities or mixed uses, areas in or around town C37 - Heavy Commercial. Same as C36, except enclosure of uses not | S92 — General Rural. A residential and agriculture zone which is
canters cas endst required, and additional wholesaling and other uses permitted. intended to provide approximate controls for land which is rugged
b. Village .5 (SR-0.5) currently appear as one designation on the Land Use Map but are differentiated Industrial uses conforming to performance and power standards terrain, watershed, dependent on ground water for a water supply,

ated to reflect the different designations prior to finalization. Semi-
%ea_.iz the Semi-Rural Regional Categary in areas where the predominant development pattern is 0.5-acre and

nd uses on the Land Use Map resul
s table. This exception is available
solely reflects those designation: from the former General Plan, New SPAs will not be shown on the Land Use
SPA designation, rather these areas will retain their underlying land uses.

Residential uses would not occur within this designation unless the proposed development has been carefully examined to assure that
there will be no significant adverse environmental impacts, and erosion and fire problems will be minimal.

GENERAL PLAN

COUNTY OF SAN DIEGO E

are permitted. Residences may be permitted as secondary uses.

desert, susceptible to fire and erosion, or subject to other
environmental constraints

S94 Ti ion and Utility Corridor. Intended to create and protect

C38 - Service Ci ial. General ling and
service uses. Industrial uses 0333_3 o performance and
power standards permitted. Residences may be permitted as
secondary uses.

existing and future transportation corridors, and corridors for
facilities for transmission of electricity, gas, water and other
malterials / forms of energy.

C40 - Rural C Intended for cor centers which serve
predominantly rural or semi-rural areas with a broad range of
goods and services

ALV - Indicates zoning ions applied to i
within the Alpine Village Core area (refer to the Alpine Village Core
FBC).

C42 - Visitor Service Commercial. Intended for areas devoted to the
provision of a broad rai n_.aﬂn!_a__m_wino%u.uwgoﬂ
Other uses are very limil

FB-V - Indicates 2zoning applied to
within the Fallbrook <_.unm area.

C44 - Freeway Commercial. Intended for small commercial areas to
serve traveling public at freeway interchanges. Allows gasoline
sales, motels, restaurants and similar uses.

RM-V - Indicates ized zoning lions applied to
within the Ramona Village Center area (refer to Ramona Village
Center FBC).

5510 OVERLAND AVE, SUITE 110, SAN DIEGO, CA 92123 » (858) 565-5981 + (888) 267-8770
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LATHAM&WATKINSue

12670 High Bluff Drive

San Diego, California 92130

Tel: +1.858.523.5400 Fax: +1.858.523.5450
wwawe lw.com

FIRM / AFFILIATE OFFICES

Barcelona Moscow
Beijing Munich
Boston New Jersey
Brussels New York
Century City Qrange County
August 5, 2016 Chicago Paris
Dubai Riyadh
Diisseldorf Rome
VIA EMAIL AND FEDERAL EXPRESS ——— B—
Hamburg San Francisco
Peter Eichar, Land Use/Environmental Planning Manager HongKong  Shanghai
County of San Diego Houston Silicon Valley
London Singapore

Planning & Development Services S =
5510 Overland Avenue, Suite 310 Madridg Wazhingm b
San Diego, California 92123 Milan

Ashley Smith, Land Use/Environmental Planner
County of San Diego

Planning & Development Services

5510 Overland Avenue, Suite 310

San Diego, California 92123

C. Ellen Pilsecker

Office of County Counsel

1600 Pacific Highway, Suite 355
San Diego, CA 92101

Re: Concerns re Improper Use of GHG Threshold of Significance Document
for the Newland “Sierra” Project’s GHG Impacts Analvsis

Dear Mr. Eichar, Ms. Smith, and Ms. Pilsecker:

As you know, we represent the Golden Door Properties LLC (the “Golden Door”), an
award-winning spa and resort that opened in 1958. This historic haven is situated on
approximately 600 acres on the south side of Deer Springs Road in northern San Diego County
(“North County™). It was the highest rated establishment in Travel and Leisure’s recent list of
the world’s best destination spas.

We write to you regarding the County’s recently released 2016 Climate Change Analysis
Guidance setting forth new thresholds of significance for greenhouse gases (“GHG™) which the
County intends to use in processing new development projects (“GHG Threshold ol Significance
Document”), and its effect on the proposed Newland “Sierra” Project (the “Project™), a revised
Merriam Mountains project on property located near Deer Springs Road. Newland’s proposal
includes 2,135 residential units, 81,000 square feet of commercial development, a charter school,
and various parks and equestrian facilities. The Golden Door opposes this unplanned
urbanization of rural Twin Oaks Valley. Based on comments {rom County staff and {rom
Newland, we understand the County will use the GHG Threshold of Significance Document as
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the basis of its GHG impacts analysis [or the Project’s dralt environmental impact report
(“EIR”). Newland has told the community in several sponsor group meetings that it was waiting
on this GHG threshold to be released so that it could be included in the County’s EIR for the
Project.

The GHG Threshold of Significance Document is inconsistent with the County’s General
Plan and the General Plan EIR. The General Plan and General Plan EIR require preparation and
certification of a Climate Action Plan (“CAP”), including an inventory of baseline GHG data,
detailed GHG emissions reduction targets and deadlines, and enforceable measures to achieve
specific reductions. The General Plan and General Plan EIR also require the County to develop
related thresholds of significance for GHG emissions based on data compiled as part of the CAP.
These requirements have been upheld by the courts. The GHG Threshold of Significance
Document, however, sets thresholds of significance that are not based on the required baseline
emissions data, contradict the General Plan’s approach to GHG emissions reduction, and fail to
ensure any emissions reductions. In fact, the GHG Threshold of Significance Document
provides a threshold that allows more GHG emissions than the County’s previous attempt (o set
GHG emissions thresholds—which was invalidated by the courts.

The GHG Threshold of Significance Document violates the County’s General Plan, the
General Plan EIR, and a court order. Because this attempt by County staff to provide guidance
to project developers falls short of the requirements for a CAP and related thresholds of
significance, it cannot serve as the basis for analysis of GHG impacts in the Project’s draft EIR.
We request that the GHG Threshold of Significance Document be set aside and publication of
the Project’s draft EIR be delayed until the County has certified a legally adequate CAP and
related thresholds of significance as required by the County’s General Plan and General Plan EIR
and by a court order.

L THE GOLDEN DOOR’S CONCERNS REGARDING THE NEWLAND PROJECT
A. Background Regarding Newland “Sierra Project

Newland is proposing to construct an urban-style development in rural North County.
This Project was proposed once before as the Merriam Mountains project, and was rejected by
the County Board of Supervisors in 2010. Under the County’s General Plan, the Project site is
largely zoned RL-20, allowing one residential unit per 20 acres, permitting approximately 100
units. Newland’s “Sierra” project, however, would include 2,135 residential units, 81,000 square
feet of commercial development, a school, a vineyard, and various parks and equestrian
facilities. The Project would be located across Deer Springs Road from the Golden Door.

The County issued a Notice of Preparation (“NOP”) for the Project’s EIR on February
12,2015, Ata community sponsor group meeting earlier this year, we were informed by County
Planning and Development staff that the Project’s EIR was being delayed until the County
published staff-level guidance regarding GHG impacts analysis. As such, we believe the County
intends to use the GHG Threshold of Significance Document as the basis for its GHG impacts
analysis in the Project’s draft EIR.
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The Project is not included in the County’s General Plan or in the San Diego Association
of Government’s (“SANDAG?) 2015 Regional Transportation Plan/Sustainable Communities
Strategy (“RTP/SCS”). This unplanned growth is located in a rural area far from urban and job
centers, and will require long, single-occupant vehicle trips. The Project is also located far from
any existing or planned transit infrastructure that could alleviate the transportation-related GHG
impacts from this outdated auto-centric development proposal. As such, analysis of GHG
impacts is a crucial aspect of the Project’s EIR. The Golden Door opposes the Project, and the
Project’s potential to significantly impact efforts to curb global climate change is a fundamental
driver in the Golden Door’s opposition.

The Golden Door submitted a letter to the County over a year and a hall ago requesting
that the County delay consideration of the Project untl additional planning had been completed
to address GHG impacts in the County." At that time, the Court of Appeal had recently upheld a
trial court decision striking down the County’s CAP. See Sierra Club v. Ciy. of San Diego, 231
Cal.App.4th 1152 (2014).> The County has not yet approved a revised CAP, and we understand
the earliest the Board of Supervisors would consider a revised CAP and related thresholds of
significance is late 2017. The GHG Threshold of Significance Document is not a sufficient
substitute for the CAP and related thresholds of significance.

B. Background Regarding the Golden Door

The Golden Door focuses on the health and fitness of its guests. Iis property
encompasses a peacelul array of hiking trails, luxurious spa amenities, tranquil Japanese gardens,
and a bamboo forest. Agricultural cultivation on the property includes avocado groves and fresh
vegetable gardens as well as citrus and olive trees.

The Golden Door is committed to environmental stewardship and sustainability. [t uses
sustainable and bio-intensive agriculture practices and has eliminated guests” use of plastic water
bottles. The owners are not seeking to expand the Golden Door in any way, but are seeking to
further enhance the Golden Door according to its guiding principles, including the extensive
sustainable agriculture on several surrounding acres.

As such, the Golden Door is concerned about Newland’s proposal to implement urban-
style development in a rural area of the unincorporated County, far from job and urban centers

' A copy of the Golden Door’s letter to Mark Slovick of County Planning & Development
Services, dated January 20, 2015, is attached hereto as Attachment A.

*Ina separate decision, the Court of Appeal had also invalidated SANDAG’s RTP/SCS. See
Cleveland Nar’l Forest Found. v. San Diego Assn. of Gov’ts, 231 Cal.App.4th 1056 (Dec. 16,
2014), review granted and opinion superseded sub nom (Mar. 11, 2015) (No. S223603). While
SANDAG has approved a new RTP/SCS since that time as part of its “San Diego Forward”
Regional Plan, the updated RTP/SCS does not include Newland’s project in its land use
assumptions. Unlike other jurisdictions which included planned general plan amendments in
their SCS, the County and SANDAG decided to base their SCS only on the County’s adopted
General Plan.
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and from transit infrastructure. This unplanned development would contradict modern planning
principles and result in long single-occupant vehicle trips causing GHG emissions.

IL. THE GHG THRESHOLD OF SIGNIFICANCE DOCUMENT IS DEFICIENT AS
A MATTER OF LAW AND SHOULD BE SET ASIDE

A. The County’s General Plan and General Plan EIR Require Certification of a
Valid CAP and Related Thresholds of Significance Before the Newland
Project May Be Processed

The County’s updated General Plan, approved in 2011, requires preparation and
certification of a CAP and a program to monitor and implement GHG reduction measures. San
Diego County General Plan at 5-39 (Aug. 2011)* (“C0OS-20.1: Climate Change Action Plan.
Prepare, maintain, and implement a climate change action plan with a baseline inventory of
GHG emissions from all sources; GHG emissions reduction targets and deadlines, and
enforceable GHG emissions reduction measures.”y (emphasis added); (COS-20.2, requiring a
GHG emissions monitoring program and review of GHG reduction programs).

The General Plan’s EIR also required preparation of a CAP as mitigation necessary for
implementation of the General Plan. San Diego County General Plan Update EIR (“General
Plan EIR”), State Clearinghouse No. 2002111067, § 2.17, at 2.17-30 (Aug. 201 l).4 Mitigation
Measure CC-1.2 sets forth the CAP’s requirements: a baseline inventory of GHG emissions,
detailed GHG emissions reduction targets and deadlines, and enforceable measures to achieve
specific GHG emissions reductions by 2020 (17% reduction from County operations and 9%
reduction from community emissions). [d. The CAP also requires monitoring and progress
reports. Id. In addition, Mitigation Measure CC-1.8 requires the County to revise its thresholds
of significance “based on the [CAP].” Id., § 2.17, at 2.17-31 (emphasis added). Mitigation
Measures CC-1.2 and CC-1.8 are currently in effect as enforceable conditions of the General
Plan update approved in 2011. They have not been superseded or amended.

The CAP and related thresholds of significance are required by the General Plan, and are
necessary to mitigate the General Plan’s GHG impacts. The CAP has well-defined parameters
and specific reduction targets that the County must meet. Further, the revised thresholds of
significance must rely on the data compiled as part of CAP preparation; therefore, the thresholds
of significance cannot precede the CAP.

*The County General Plan can be accessed at
http://www.sandiegocounty.eov/pds/generalplan.html.

*The General Plan EIR can be accessed at
hitp://www.sandiegocountyv.gov/content/sdc/pds/gpupdate/environmental.html.
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B. The County’s First Attempt to Develop a CAP and Related Thresholds of
Significance Was Set Aside by the Court

In 2012, the County certified a CAP (“2012 CAP”). The Sierra Club then filed a lawsuit
challenging the 2012 CAP. The trial court ruled in favor of the Sierra Club, invalidating the
2012 CAP. The Court of Appeal then upheld the trial court ruling in 2014, holding that the 2012
CAP did not “ensure reductions” of GHG emissions. Sierra Club v. Cty. of San Diego, 231
Cal.App.4th at 1170, 1176. Subsequent to the Court of Appeal’s decision, the trial court issued a
Supplemental Writ of Mandate on April 14, 2015, which requires the County to set aside the
2012 CAP as well as the November 7, 2013 Guidelines for Determining Significance and Report
Format and Content Requirements (“2013 GHG Significance Thresholds™). The Supplemental
Writ of Mandate also requires the County to prepare a new CAP and thresholds of significance
for GHG impacts in compliance with the California Environmental Quality Act (“CEQA™). A
copy of the Supplemental Writ of Mandate is attached hereto as Attachment B.

Last month, the Sierra Club submitted a letter (“Sierra Club Letter”) to County Counsel
requesting that the County postpone consideration of the Newland Project, among others, until
certification of a legally adequate CAP and related thresholds ol significance —in accordance
with the requirements of the General Plan and the General Plan EIR and in compliance with the
Supplemental Writ of Mandate. A copy of the Sierra Club Letter is attached hereto as
Attachment C. The Sierra Club Letter notes that (1) a valid CAP is required to adequately
mitigate GHG impacts, (2) thresholds ol signilicance based on data compiled in the CAP are
required to adequately analyze GHG impacts, (3) the Newland Project’s proposed General Plan
Amendment would be inconsistent with General Plan provisions requiring a CAP and related
thresholds of significance, and (4) approving the Newland Project without a valid CAP and
related thresholds of significance would violate the Supplemental Writ of Mandate.

The GHG Threshold of Significance Document fails to remedy the legal issues raised in
the Sierra Club Letter and contradicts the Supplemental Writ of Mandate. The GHG Threshold
of Significance Document is not a CAP, and the thresholds therein are not based on the CAP—
because the County has yet to certify a legally adequate CAP. As such, the GHG Threshold of
Significance Document should be set aside, and it cannot serve as the basis for GHG analysis in
the County’s EIR for the Newland Project.

C. The GHG Threshold of Significance Document Cannot Provide a Basis for
Analyzing GHG Impacts Consistent With The Policy Decisions Already
Made In The County’s General Plan

The GHG Threshold of Significance Document is a staff level document that has not
been approved by the Board of Supervisors. It includes (1) an “efficiency metric” referred to as
a “threshold,” (2) “screening criteria,” and (3) recommended mitigation measures. This is a
discretionary action which constitutes a key County decision setting the yardstick that will be
used in all County EIRs to measure whether or not a project has a significant adverse impact due
to GHG emissions and whether it is consistent with the County’s adopted GHG policies in the
General Plan. See 14 Cal. Code Regs. § 15064.7(a).
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The GHG Threshold of Significance Document is not a CAP and does not contain the
elements required by General Plan Mitigation Measures CC-1.2 or CC-1.8. Consequently, while
the provisions set forth in GHG Threshold of Significance Document may, or may not be, “wise”
public policy decisions regarding GHG emissions, they are flatly inconsistent with the GHG
requirements in the County’s General Plan and must be set aside.

1. The GHG Threshold of Significance Document Is an Improper Attempt to
Set Thresholds of Significance Without Completing a CAP

In a section of the GHG Threshold of Significance Document titled “Significance
Determination,” County Staff invents a “County Efficiency Metric” to use as a new way of
measuring “acceptable” increases in GHG emissions. The GHG Threshold of Significance
Document states that “[t]he County Elfficiency Metric 1s the recognized and recommended
method by which a project may make impact significance determinations.” GHG Threshold of
Significance Document at 4. The County Efficiency Metric, therefore, is intended to serve as the
County’s measuring stick for evaluating GHG impacts—i.e., its threshold of significance. See
14 Cal. Code Regs. § 15064.7(a) (“A threshold of significance is an identifiable quantitative,
qualitative or performance level of a particular environmental effect, non-compliance with which
means the effect will normally be determined to be significant by the agency and compliance
with which means the effect normally will be determined to be less than significant.”); see also
§ 15064.4 (thresholds of significance for GHG impacts).

For analysis of GHG emissions in 2020, the County Efficiency Metric provides a
threshold of 4.9 million tons of GHG emission per person per year. GHG Threshold of
Significance Document at 6. This measurement only considers GHG emissions on a “per person
per year” basis; there is no overall maximum or maximum for emissions from new development.
Id. at 4-6. For a project buildout year alter 2020, the County Efficiency Metric sets an annual
average reduction rate of 5.2 percent between 2020 and 2050, which is borrowed from the Air
Resources Board. Id. at 5. Similar to the 2020 measurement, this buildout year analysis under
the County Efficiency Metric fails to provide any overall maximum and is not related to any data
for existing or proposed development specific to San Diego County. Id. at 4-6. In fact, under the
County Efficiency Metric—for 2020 or a subsequent buildout year— there is no limit to the total
overall amount of GHG emissions so long as its “per person” limits are satisfied.

a. The County Efficiency Metric Fails to Fulfill the County’s General
Plan and General Plan EIR’s Requirements

The County Efficiency Metric fails to meet the requirements of the General Plan and
General Plan EIR, which clearly require a CAP as well as thresholds of significance based on the
data compiled as part of the CAP. The County General Plan sets forth a set of GHG
requirements and goals based on reducing the County’s total overall GHG emissions consistent
with AB 32’s goals—which the General Plan EIR determined would be accomplished in San
Diego County by a 17% reduction from County operations and a 9% reduction {from community
emissions by 2020. General Plan EIR, § 2.17, at 2.17-28, 2.17-30 (Mitigation Measure CC-1.2).
The General Plan polices are not based on any “per person” or “per capita” metric for
determining what was to be an “acceptable” increase in GHG emissions. In fact, the Court of
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Appeal struck down the 2012 CAP, because it did not “ensure reductions” of GHG emissions.
Sierra Club v. Cty. of San Diego, 231 Cal.App.4th at 1170.

Contrary to the General Plan and to the Court of Appeal’s guidance, the County
Efficiency Metric requires no overall reduction, and could result in an overall GHG emissions
increase so long as “per person” limits are satisfied. For example, the County could
theoretically decide to open up large areas of open space, doubling the County’s overall
population, and still satisfy the “Efficiency Metric” on a per person basis. This staff-authorized
policy shift impermissibly conflicts with the General Plan and General Plan EIR and with the
Court of Appeal’s opinion.

The County Efficiency Metric also does not provide any information as o how new
growth or General Plan amendments allect the County’s overall total of emissions that was
supposed to be reduced under the adopted General Plan. As a result, limitless GHG emissions
increases could result from unplanned growth, even if it meets the County Efficiency Metric’s
“per person” limits. The GHG Threshold of Significance Document’s failure to distinguish
between planned and unplanned growth [urther renders it inadequale as a maltter of law under the
County’s General Plan and General Plan EIR.

While this might be a good or bad policy change by the County, this shiftin policy
expressly contradicts the General Plan and would require a General Plan Amendment to
implement. See Citizens of Goleta Valley v. Board of Supervisors, 52 Cal.3d 553, 570-71 (1990)
(requiring lead agency actions to be consistent with its General Plan under the State Planning and
Zoning Law). County General Plan Policy COS 20.1 requires the County to develop a climate
action plan with a “baseline inventory of GHG emissions from all sources” and “GHG emissions
reduction targets and deadlines.” General Plan at 5-39. The “inventory” and “targets” set forth
in the General Plan cannot be replaced by stafl’ with a per person “efficiency metric.” The
County’s latest GHG thresholds are also not consistent with the adopted CEQA mitigation
measures that were part of the County’s General Plan, at the urging of the California Attorney
General, since it provides no regulation or “measuring stick™ of the County’s total emissions for
the entire population.

b. The County Elliciency Metric Is Not Based on the San Diego
County GHG Inventory Data Required by the General Plan and
General Plan EIR

The GHG Threshold of Significance Document provides no data regarding GHG
emissions in San Diego County and fails to base its thresholds on any data specific to San Diego
County— for 2020 or a subsequent buildout year. Se¢ GHG Threshold of Significance Document
at4-7. The County’s thresholds of significance for GHG emissions must be based on baseline
inventory data for San Diego County compiled as part of a CAP. At this time, however, that is
impossible, because the County has not yet prepared and certified a revised CAP. Further, the
GHG Threshold of Signilicance Document fails to provide a mechanism for review and
monitoring of GHG emissions to determine the County’s progress in reaching overall GHG
emissions reduction goals, as required by the General Plan and General Plan EIR.
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o The County Efficiency Metric Violates the Supplemental Writ of
Mandate

Further, the County Efficiency Metric violates the Supplemental Writ of Mandate.
Basing the GHG impacts significance determination on the County Efficiency Metric in
Newland’s draft EIR would undercut the purpose of the Supplemental Writ of Mandate requiring
preparation of a CAP and related thresholds of significance. The County has a mandatory duty
to process the Newland Project using only the thresholds required by the court’s order, the
County’s General Plan, the General Plan EIR, and the County’s adopted CEQA mitigation
measures for the General Plan. The County cannot use unauthorized efficiency thresholds
established by stalf which contradict adopted County policy. This ruse is transparent and would
not survive a legal challenge. See Pub. Res. Code § 21168.9(b) (court retains jurisdiction to
enforce its writ under CEQA).

Morcover, the County Efficiency Metric allows for mere per person GHG emissions than
the 2013 thresholds that were struck down by the court. The County’s 2013 GHG Significance
Thresholds provided an “efficiency metric” of 4.32 metric tons of GHG emissions per person.
See 2013 GHG Significance Thresholds at 24.° The County Efficiency Metric permits up to 4.9
metric tons of GHG emissions per person—an increase of 0.58 tons per person over the 2013
GHG Significance Thresholds’ level. GHG Threshold of Significance Document at 6. After
having one GHG emissions threshold of significance struck down by the court, County staff
cannot now authorize a threshold allowing more GHG emissions, thus being less profective of
the environment.

d. The CEQA Guidelines Preclude Use of the County Efficiency
Metric as a General Use Threshold of Significance

The GHG Threshold of Significance Document is insufficient as a threshold of
significance for general use because it was not approved by the Board of Supervisors, did not
undergo a public review process, and is not supported by substantial evidence. 14 Cal. Code
Regs. § 15064.7(b) (“Thresholds of significance to be adopted for general use as part of the lead
agency’s environmental review process must be adopted by ordinance, resolution, rule, or
regulation, and developed through a public review process and be supported by substantial
evidence.”). After years of planning and approval of the General Plan Update —including its
mandatory mitigation measures — County staff cannot now act without Board approval to
implement a threshold of significance that reverses Board-approved requirements, contradicts a
court order, and 1s less environmentally protective than a previous attempt to develop a threshold
of significance that was overturned by the courts.

e. The County Efficiency Metric Must Be Set Aside

The County Efficiency Metric must be set aside as inconsistent with the General Plan,
General Plan EIR, and the Supplemental Writ of Mandate, as well as CEQA Guidelines section
15064.7. Any attempt to base the Newland Project’s significance determination for GHG

> The 2013 GHG Significance Thresholds are attached hereto as Attachment D.
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impacts on the County Elficiency Metric would be invalidated. The County’s General Plan
requirements were intended to regulate not just the final approval of County projects, but also the
measuring sticks or thresholds used in County planning documents, such as draft EIRs. As such,
it is not sufficient to wait until the County takes action on a final EIR; the Court must ensure that
County staff perform their mandatory duty to comply with CEQA mitigation measures and the
County’s General Plan in any draft EIR they may release for the Newland Project.

2. The GHG Threshold of Significance Document’s Screening Criteria Is
Inconsistent with the General Plan, General Plan EIR, and Supplemental
Writ of Mandate

The GHG Threshold of Significance Document’s screening criteria is copied from a third
party source and has no relationship to San Diego County’s GHG emissions or planned
development. The screening criteria is not based on an inventory prepared as part of a CAP. See
GHG Threshold of Significance Document at 2. The GHG Threshold of Significance
Document’s “screening criteria” fails for the same reason as the County Efficiency Metric—it
was not properly prepared based on data from a certilied CAP, thus failing to comply with the
General Plan and General Plan EIR and violating the Supplemental Writ of Mandate. The
screening criteria provides no guidance as to whether a particular project is consistent with the
overall County GHG reductions required by the General Plan, thus failing to provide an adequate
“measuring stick.” Further, the GHG Threshold of Significance Document fails to describe how
application of the screening criteria in San Diege County will help achieve statewide goals, or
how it will ensure that the County only approves projects which are consistent with the
SANDAG Sustainable Communities Strategy, which is based on a specific projection of
potential new development in unincorporated areas.

3. The GHG Threshold of Significance Document Recommendations
Regarding Mitigation Measures Are Inconsistent with the General Plan,
General Plan EIR, and Supplemental Writ of Mandate

While not setting forth specific mitigation measures, the GHG Threshold of Significance
Document provides a non-exclusive list of four documents containing GHG mitigation measures.
GHG Threshold of Significance Document at 7-8. A gain, the GHG Threshold of Significance
Document provides no analysis ol the mitigation measures’ applicability and appropriateness [or
San Diego County. The General Plan and General Plan EIR require a CAP to provide
enforceable mitigation measures that will result in the County meeting a 17% reduction in GHG
emission [rom County operations and a 9% reduction from communily emissions by 2020.
General Plan, § 2.17, at 2.17-30 (Mitigation Measure CC-1.2). The County’s GHG mitigation
measures must “ensure reductions” of GHG emissions. Sierra Club v. Cty. of San Diego, 231
Cal.App.4th at 1170.

The GHG Threshold of Significance Document falls far short of these standards, and
provides no mechanism to measure the projected or actual effectiveness of such measures for
mitigation of GHG impacts in San Diego County. While, as a matter of policy, the
recommended mitigation measures may reduce GHG emissions, the staff-level GHG Threshold
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of Signilicance Document is attempling an impermissible end-around to avoid the requirements
of the General Plan, General Plan EIR, and Supplemental Writ of Mandate.

D. The GHG Threshold of Significance Document Fails To Provide For
“Coordination’ With Relevant Plans for GHG Emissions Reductions in San
Diego County As Required By County General Plan Policy COS 20.3

The GHG Threshold of Significance Document is further insufficient because it fails to
discuss relevant planning documents for GHG emissions reductions. County General Plan
Policy COS-20.3 requires the County to collaborate with other agencies in the region for air
quality planning: “Coordinate air quality planning efforts with federal and State agencies,
SANDAG, and other jurisdictions.” General Plan at 5-39. The GHG Threshold of Significance
Document contradicts this policy by providing a stalf-level threshold ol significance for the
County without any regional collaboration; therefore, it cannot be implemented without a
General Plan Amendment remedying this inconsistency. See Sierra Club v. Kern Cty. Bd. of
Supervisors, 126 Cal.App.3d 698, 703 (1981) (requiring internal general plan consistency); Gov.
Code § 65300.5.

Reducing GHG emissions requires a concerted planning and monitoring effort to
determine how to meet specific targets on specific dates. Statewide law and policy, such as AB
32, SB 375, Executive Order S-3-05, and Executive Order B-30-15, set various goals and
deadlines on the state level. Local jurisdictions then determine their own criteria for planning
land use and transportation infrastructure to GHG emissions consistent with the statewide goals.
The County’s General Plan and General Plan EIR set forth specific goals for 2020 and provide a
framework to meet those goals through development of a CAP and related thresholds of
significance.

In addition, SANDAG approved an RTP/SCS in 2015, which plans for GHG emissions
reductions and establishes specific regional GHG reductions of 15% per capita by 2020 and 21%
per capita by 2035 [rom the transportation sector, which it plans to accomplish through land use
policy. San Diego Forward: The Regional Plan at 97 (Oct. 2015).° The GHG Threshold of
Significance Document provides no discussion of its consistency with SANDAG’s planned
emissions reductions

Despite the requirements for a coordinated planning effort, the GHG Threshold of
Significance Document functions as an island unto itself. Itignores the General Plan and
General Plan EIR provisions that directly contradict provisions of the GHG Threshold of
Significance Document. The GHG Threshold of Significance Document also provides no
analysis of consistency with SANDAG’s RTP/SCS. This failure to even acknowledge such
important planning documents is a failure to provide substantial evidence in support of the
thresholds of significance and mitigation measures set forth in the GHG Threshold of
Significance Document and violates the County’s own General Plan Policy COS-20.3. See 14

© San Diego Forward: The Regional Plan can be accessed at
hitp://www.sdforward.com/pdfs/RP_final/The%20Plan%20-%20combined.pdf.
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Cal. Code Regs. § 15064.7(b) (requiring a threshold of significance adopted [or general use to be
supported by substantial evidence).

E. The County Cannot Publish a Draft EIR for the Newland Project that Bases
Its GHG Impacts Analysis on the GHG Threshold of Significance Document

1. Use of the GHG Threshold of Significance Document in the Newland
Project’s Draft EIR to Analyze GHG Impacts Would Violate the General
Plan, General Plan EIR, and Supplemental Writ of Mandate

Based on comments from County staff, we understand that County’s EIR for the
Newland Project would rely on the GHG Threshold of Significance Document. The GHG
Threshold of Significance Document, however, cannot provide the basis for the Project’s GHG
analysis. The County set forth in its General Plan and General Plan EIR specific requirements
for the CAP and related thresholds of significance. The CAP must include a baseline inventory
of the County’s GHG emissions, reduction targets and deadlines, and enforceable mitigation
measures to meet specific reduction targets. General Plan EIR at § 2.17, at 2.17-30 (Mitigation
Measure CC-1.2). The County must then approve thresholds of significance based on the CAP.
Id., § 2.17, a1 2.17-31 (Mitigation Measure CC-1.8). The GHG Threshold of Significance
Document fails to fulfill these criteria.

Further, use of the GHG Threshold of Significance Document would impermissibly
circumvent the Supplemental Writ of Mandate’s requirements to prepare a new CAP and related
thresholds of significance. [f the County can bypass its court-ordered obligations by processing
a project on Newland’s scale based on stalf-level guidance— that fails to meet the requirements
of the court-ordered documents—the County could carry on business as usual in perpetuity
without ever complying with the court’s order. This violation of the Supplemental Writ of
Mandate would not hold up under judicial scrutiny.

Relying on the GHG Threshold of Significance Document for Newland’s GHG impacts
analysis would prejudice the County’s efforts to reduce GHG emissions consistent with its
General Plan. The Project’s rural location, far from urban and job centers and far from existing
or planned transit infrastructure, causes long single-occupant vehicle trips that will result in
substantial GHG emissions. Moreover, the Project is not included in the County’s land use
assumptions. Italso was not included in SANDAG’s land use assumptions when SANDAG
developed its RTP/SCS’s approach to limiting GHG emissions. See County Comment Letter to
SANDAG, dated July 15, 2015, and Responses, attached hereto as Attachment E. As a result,
Newland’s substantial additive GHG emissions have not been accounted for in any planning
documents. It is essential, therefore, that the County follow its legal mandates in evaluating the
Project’s GHG emissions to ensure a 17% reduction from County operations and a 9% reduction
from community emissions by 2020. General Plan, § 2.17, at 2.17-30 (Mitigation Measure CC-
1.2).

Further, the County has not provided the CAP’s baseline inventory from which it can

measure impacts from new development to determine if the development is consistent with the
specilic percentage reductions set [orth in General Plan Mitigation Measure CC-1.2. This is
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particularly important with regard to the Newland Project, which is unplanned growth. The
General Plan and General Plan EIR require specific GHG emissions reduction targets by 2020,
and there is no way for the public or decisionmakers to know whether the Project is consistent
with those goals until the County has approved a legally adequate CAP and related thresholds of
significance. On the contrary, the GHG Threshold of Significance Document provides a separale
metric for determining the significance of GHG impacts, which contradicts the General Plan’s
overall reduction goal and instead allows for an overall increase in GHG emissions so long as
“per person” limitations are met. The County cannot simultaneously pursue two contradictory
approaches to mitigating GHG emissions impacts. Because the staff-level GHG Threshold of
Significance Document contradicts the approach of the County’s Board-approved General Plan
and General Plan EIR, the GHG Threshold of Significance Document cannot serve as the basis
for the Newland Project’s EIR evaluation of GHG impacts.

In addition, the County has not provided GHG reduction targets and deadlines required
by the CAP. As a result, it is impossible for the County’s analysis of the Project’s GHG impacts
to determine whether the Project 1s consistent with such targets and deadlines.

2. Approval of the Newland Project Before Certification of a Revised CAP
and Related Thresholds of Significance Can Be Used in the EIR’s
Analysis Would Result in Impermissible General Plan Inconsistency

Finally, approving the Project based on analysis under the GHG Threshold of
Significance Document instead of a legally adequate CAP and related thresholds of significance
would result in inconsistency with the County’s General Plan. Project approvals must be
consistent with the General Plan. See Citizens of Goleta Valley, 52 Cal.3d at 570-71. In
addition, the General Plan is required to be consistent within itself. See Sierra Club v. Kern Cty.
Bd. of Supervisors, 126 Cal. App.3d at 703; Gov. Code § 65300.5.

The General Plan’s Conservation and Open Space Element requires certification of a
CAP. General Plan at 5-39 (COS-20.1). The County’s General Plan, therefore, depends on the
CAP for consistency among its clements, and may not be “reasonably consistent and integrated
on its face” without it. Concerned Citizens of Calaveras Cty.v. Bd. of Supervisors, 166
Cal.App.3d 90, 97 (1985). The County, consequently, is precluded from making a finding of
General Plan consistency for the Project’s proposed General Plan Amendment unless and until
the County approves a legally adequate CAP and related thresholds of significance, and uses
such documents to evaluate the Project’s GHG impacts in its public CEQA review. Reliance on
the staff-invented GHG Threshold of Significance Document is not an adequate substitute and
will result in inconsistency with the General Plan.

IlII.  PUBLICATION OF THE DRAFT EIR PRIOR TO CERTIFICATION OF A
VALID CAP AND RELATED THRESHOLDS OF SIGNIFICANCE WOULD
REQUIRE RECIRCULATION

Publication of the Project’s draft EIR prior to approval of a legally adequate CAP and

related thresholds of significance would require recirculation later. Recirculation is required
when “significant new information is added to the EIR after public notice is given of the
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availability of the draft EIR for public review ... but before certification.” 14 Cal. Code Regs.

§ 15088.5. “Information” may include “changes in the project or environmental setting as well
as additional data or other information.” Id. New information is “significant” when the EIR is
“changed in a way that deprives the public of a meaningful opportunity to comment upon a
substantial adverse environmental effect of the project or feasible way to mitigate or avoid such
an effect ... that the project’s proponents have declined to implement.” [Id.; see also Laurel
Heights Improvement Assn. v. Regents of University of California, 6 Cal.4th 1112, 1129 (1993).
The CEQA Guidelines specifically require recirculation when the public is deprived of the
opportunity to comment on mitigation measures. See 14 Cal. Code Regs. § 15088.5; see also
Clover Valley Foundation v. City of Rocklin, 197 Cal.App.4th 200, 223 (2011) (“signilicant new
information” includes a disclosure that a new significant environmental impact would result from
the project).

Once a revised CAP is certified, the County would be required to analyze the Project
pursuant to the new thresholds of significance based on the CAP and would likely be required to
implement mitigation measures included in the CAP. The CAP would also provide a baseline
inventory for the County’s GHG emissions. This baseline information, as well as the thresholds
of significance and project-specific mitigation measures provided by the CAP, would constitute
“significant new information” triggering recirculation. The County should not publish the
Project’s draft EIR with a GHG analysis it knows to be invalid, and require multiple rounds of
circulation and comment. If the County publishes the Project’s draft EIR before a valid CAP is
certified, it will be depriving the public of an opportunity to comment on impacts that would
result from measuring the Project’s emissions against the legally required baseline and on
potential impacts from mitigation measures that may be required by the CAP. Instead, the
County should withhold the Project’s EIR until such time as a valid CAP and related thresholds
are certified by the County.

IV. THE COUNTY IS RESPONSIBLE FOR ANALYZING GHG IMPACTS AND
CANNOT DELEGATE RESPONSIBILITY TO NEWLAND

The County is responsible for CEQA review and cannot rely on Newland to conduct the
necessary environmental review, including analyzing the Project’s GHG impacts. The County,
as the lead agency, must independently review and analyze the EIR, and circulate a draft EIR
that reflects its independent judgment. Pub. Res. Code § 21082.1(c)(1)-(2); 14 Cal. Code Regs.
§ 15084(e) (“The draft EIR which is sent out for public review must reflect the independent
Judgment of the lead agency. The lead agency is responsible for the adequacy and objectivity of
the draft EIR.”). When certifying the final EIR, the County must then make a specific finding
that the document reflects its independent judgment. Pub. Res. Code § 21082.1(c)(1)-(2). The
County must sufficiently exercise its independent judgment over the environmental
analysis. Friends of La Vina v. Cly. of Los Angeles, 232 Cal.App.3d 1446, 1452-55 (1991)
(requiring the lead agency to exercise its independent judgment in certifying an EIR).

The County, therefore, must perform an independent analysis of the Project’s GHG
impacts and cannot rely only on the analysis submitted by Newland. In the absence of a valid
CAP and related thresholds of significance pursuant to the County’s General Plan and General
Plan EIR, the County cannot simply rubber stamp analysis that Newland claims 1s consistent
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with the staff-level GHG Threshold of Significance Document or any thresholds developed by
Newland and its consultants on an ad hoc basis for the Project.

V. CONCLUSION

For the reasons discussed above, we request that the County set aside the GHG Threshold
of Significance Document and delay publication of the Newland Project’s EIR until the County
has approved a legally adequate CAP and related thresholds of significance and the County has
incorporated such analysis into the Project’s EIR and provided an opportunity for public review
and comment. Proceeding with Newland’s EIR at this time is legally impermissible due to the
deficiencies in the GHG Threshold of Significance Document and the absence of a legally valid
CAP and thresholds of significance. The County must comply with the law, including the terms
of its own General Plan and General Plan EIR, the requirements of the Supplemental Writ of
Mandate, and CEQA Guidelines section 15064.7.

Thank you for your time and attention to this matter. Please feel free to contact me at
(858) 523-5400 or christopher. garrett@lw.com if you would like to discuss this matter further.

Best regards,

Ctristoplen . Garnett

Christopher W. Garrett
of LATHAM & WATKINS LLP

Enclosures

cc: Kathy Van Ness, Golden Door
Mark Slovick, County Planning and Development Services
Thomas Montgomery, Office of County Counsel
Dan Silver, Endangered Habitats League
Jan Chatten-Brown, Chatten-Brown & Carstens LLP
Doug Hageman, Newland
Paul Robinson, Hecht Solberg Robinson Goldberg & Bagley
Mark Dillon, Gatzke Dillon & Balance
Stephanie Saathoff, Clay Co.
Denise Price, Clay Co.
Andrew Yancey, Latham & Watkins LLP
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Hermcrsa Beach Office Chaﬂ-e n_B rown & Cc rstens LLP S‘Tan Diego Office
Phone: (310) 798-2400 2200 Pacific Coast highway, Suite 516 Phone: (858) 999-0070
Fax:  (310)798-2402 Hersiss Besch, D& 4need Phone: (619) 940-4522

www.cbcearthlaw.com
jcb@cbcearthlaw.com

August 9, 2016

By e-mail (Ellen.Pilsecker@sdcounty.ca.goy)
Original to follow

C. Ellen Pilsecker

Office of County Counsel

1600 Pacific Highway, Suite 355
San Diego, CA 92101

Re: Request To Set Aside 2016 Climate Change Guidance Document
Dear Ms. Pilsecker:

As T advised you yesterday, the Sierra Club agrees with the conclusion reached in
the August 5, 2016 letter from Chris Garrett that the recently adopted 2016 Climate
Change Guidance Document is inconsistent with the County’s General Plan and the
General Plan EIR, which require preparation and certification of a Climate Action Plan
(“CAP”) and related thresholds of significance for greenhouse gas (“GHG™) emissions
based on data compiled as part of the CAP. The GHG “guidance document” is a thinly
veiled Threshold of Significance. For the same reasons that the November 2013 staff
adopted guidance document was improper, this latest guidance document should be set
aside. In addition to being inconsistent with the General Plan and the General Plan EIR,
we believe it is inconsistent with the spirit of the Supplemental Writ issued by Judge
Taylor on May 4, 2015.

Because Chris Garrett’s letter amply sets forth the reasons why the law requires
that this document be set aside, I will not detail them here. Suffice it to say that the
Sierra Club believes that any environmental analysis that relies on the efficiency based
metrics contained in the Guidance document, rather than examining compliance with a
legally adequate CAP and using the appropriately adopted Threshold of Significance to
assure that the emissions reductions promised within the County will be achieved, is
fatally flawed. Because environmental review documents relying on the Guidance
document would be legally deficient and waste the time of both applicants and the
general public, the Sierra Club asked that the County set aside the Guidance document.
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To the extent that the County is anxious to process pending actions for land
development approvals, the answer is to expeditiously adopt an adequate CAP and
Thresholds of Significance that will result in the County achieving the greenhouse gas
emission reduction goals, adopted by it, that are articulated in AB 32.

I look forward to your response regarding our July 26, 2016 letter, as well as a
response to this request.

Sincerely,

S (D2

Jan Chatten-Brown
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THOMAS E. MONTGOMERY OFFICE OF COUNTY COUNSEL C. ELLEN PILSECKER
GOUNTY COUNSEL 16800 PACIFIC HIGHWAY, ROOM 355, SAN DIEGO, CA 82101 CHier DERUTY
. ja . Direct Dial (619) 531-6229
(619) §31-4860 Fax (619) 531.6005 E-Mail: ellen pilsacker@sdcounty ca.gov

August 10, 2016

Jan Chatten-Brown
Chatten-Brown & Carstens LLP
220 Pacific Coast Hwy., Suite 318
Hermosa Beach, CA 92054

Re:  Request to Postpone Projects
Dear Ms. Chatten-Brown;

After review and consideration of your July 26, 2016 letter, Planning &
Development Services (PDS) will continue to develop the County’s Climate Action Plan
(CAP) while processing project applications. PDS will not postpone action on projects
requiring General Plan Amendments, The Board of Supervisors will have the
opportunity to take action on each project when it is set for a public hearing,

Your letter reflects a misunderstanding of the role of a CAP, and of the General
Plan Update Environmental Impact Report (GPU EIR). Just as the existence of a valid
CAP does not guarantee a project’s compliance with CEQA, the absence of a CAP does
not preclude compliance. Even without an adopted CAP, each development project must
comply with CEQA. The absence of a CAP does not preclude the imposition of any
necessary mitigation measure as a condition of approval of a particular project.” If the
EIR for a particular project identifies greenhouse gas (GHG) emissions as having a
significant indirect impact, but the project does not adequately mitigate for that impact,
the Sierra Club (or any other interested party) may challenge the project’s compliance
with CEQA.

' You cite two cases that deal with mitigation of impacts of specific development
projects. Neither deals with the need for a CAP. Thus, neither supports your claim that a CAP is
a prerequisite for any particular development project.
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As to your comment about initiating proceedings pursuant to the writ, please note
that neither the trial court’s writ nor the court of appeal decision dealt with the processing
of development projects. Each court found that the CAP did not meet the description of
mitigation measure CC 1.2. The County is complying with the writ by preparing a new
CAP that will be supported by appropriate CEQA review.

Putting the CAP in context, the preparation of a CAP was one mitigation measure
set forth in the GPU EIR to address GHG emissions from build out under the general
plan. There were seventeen other mitigation measures specifically dealing with climate
change. The Board’s unchallenged findings indicated that the various measures in
combination would mitigate the impact to below a level of significance. The statement
that the County cannot meet its General Plan goal of reducing GHG emissions without a
CAP is not correct. All project-level mitigation measures that could be included in a
CAP can be implemented at the project level without a CAP.

Your claim that a project cannot be found to be consistent with the General Plan
until a new CAP is adopted does not comport with case law analyzing general plan
consistency. A project may be found consistent with the General Plan even if it is not “in
perfect conformity with each and every general plan policy.” Sierra Club v. County of
Napa, 121 Cal. App.4™ 1490, 1509 (2004). Moreover, Policy COS 20.1does not require a
project to include a CAP. Approval of a development project would not obstruct the
policy. Therefore, such a project would not be inconsistent with General Plan. Id.

The County is working diligently to prepare a new CAP. In addition, the County is
taking other steps to support sustainability goals. Examples (with references to the
County’s website for additional information) include: the Strategic Energy Plan ado?ted
in 2015%; the Comprehensive Renewable Energy Plan initiated by the Board in 2013°; the
Active Transportation Plan, an update of the County’s Bicycle and Pedestrian Plans,
which is expected to be completed this fall*; and the County’s Strategic Plan on Waste
Reduction’.

2 http://www sandiegocounty.gov/general_services/Energy/Energy.html

* hitp//www.sandiegocounty.gov/pds/advance/CREP.html

! http://www.sandiegocounty.gov/pds/advance/ActiveTransportationPlan.html
3 hitp://www.sandiegocounty.gov/content/sdc/dpw/recycling/plan.html
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The County looks forward to werking with the Sierra Club and others as we
undertake our public outreach sessions to obtain input as we prepare the new CAP. We
welcome your constructive input in this process. Please see the Public Qutreach and
Engagement Plan on the CAP project website.®

Very truly yours,
THOMAS E. MONTGOMERY, County Counsel

C. ELLEN PILSECKER, Chief Deputy

® http://www.sandiegocounty.gov/pds/advance/climateactionplan.htm]
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1 PROOF OF SERVICE

2 || 1am employed by Chatten-Brown & Carstens LLP in the County of Los Angeles, State of California. Iam
over the age of 18 and not a party to the within action. My business address is 2200 Pacific Coast Highway,
3 Ste. 318, Hermosa Beach, CA 90254, On September 2, 2016, I served the within documents:

4 SECOND SUPPLEMENTAL PETITION
5 FOR WRIT OF MANDATE
6
VIA UNITED STATES MAIL. Iam rcadily familiar with this business’ practice for
i D collection and processing of correspondence for mailing with the United States Postal
3 Service. On the same day that correspondence is placed for collection and mailing, it is
deposited in the ordinary course of business with the United States Postal Service in a sealed
9 envelope with postage fully prepaid. T enclosed the above-referenced document(s) in a
scaled envelope or package addressed to the person(s) at the address(es) as set forth below,
10 and following ordinary business practices I placed the package for collection and mailing on
the date and at the place of business set forth above.
11
VIA OVERNIGHT DELIVERY. Ienclosed the above-referenced document(s) in an
12 D envelope or package designated by an overnight delivery carrier with delivery fees paid or

provided for and addressed to the person(s) at the address(es) listed below. I placed the
13 envelope or package for collection and overnight delivery at an office or a regularly utilized

i drop box of the overnight delivery carrier.
VIA ONE LEGAL E-SERVICE. Bv submitting an electronic version of the document(s)

15 to One Legal, LLC, through the user interface at www.onelegal com.

16 VIA ELECTRONIC SERVICE. I caused the above-referenced document(s) to be sent to
17 D the person(s) at the electronic address(es) listed below.
18

I declare that I am employed in the office of a member of the bar of this court whose direction the
19 || service was made. I declare under penalty of perjury under the laws of the State of California that the above is
true and correct. Executed on September 2, 2016, at Hermosa Beach, California.

20

21 -
22 Cynthia Kellman
23

24 SERVICE LIST

C. Ellen Pilsecker, Chief Deputy
25 || Office of County Counsel

1600 Pacific Highway, Room 355
26 || San Diego, CA 92101

27 || ellen.pilsecker(@sdcounty.ca.gov

28
PROOF OF SERVICE
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TR News May-June 2010: Climate Change: Curbing Transportation's Contribution

§| TR NEWS 268 MAY—JUNE 2010

Traffic Congestion and Greenhouse Gases

MATTHEW BARTH AND KANOK BORIBOONSOMSIN

Fuel consumption and carbon dioxide (CO,) emissions
are sensitive to many factors, including individual driv-
ing behavior, vehicle and roadway types, and traffic con-
ditions. Therefore estimating CO. emissions from a single
variable, such as trip distance or average speed, cannot pro-
vide a reliable measure. A comprehensive methodology
has been developed to take advantage of the latest vehi-
cle activity measurements and detailed vehicle emission
factors to create a more accurate emissions inventory for
different types of vehicles and different levels of traffic con-
gestion (7, 2). This methodology produces better estimates
of CO; reductions from improvements in traffic operations,
including

# Congestion mitigation strategies—such as ramp
metering and incident management—that achieve high-
er average traffic speeds;

# Speed management techniques—such as better

i1
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Speed management techniques, such as this dynamic message sign in Phoenix,
Arizona, can help reduce vehicle emissions.

enforcement and active speed governors—that can
reduce excessive speeds to more moderate speeds of approxi-
mately 55 miles per hour; and

# Traffic-flow smoothing techniques— such as variable speed
limits and intelligent speed adaptation—that can suppress shock
waves, reducing the number of acceleration and deceleration
events.

Figure 1{below) shows an example of a speed-based CO; emis-
sions curve for a typical vehicle traveling on a highway section
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FIGURE 1 Possible use of traffic operation strategies in reducing on-
road CO, emissions.
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The authors are with the University of California, Riverside—
Barth is Professor of Electrical Engineering and Director of the
Center for Environmental Research and Technology, and
Boriboonsomsin is a member of the research faculty at the
Center for Environmental Research and Technology.

(solid line). The curve indicates how different traffic management
techniques would affect CO, emissions:

# Congestion mitigation increases average traffic speeds
from those under heavily congested conditions;

# Speed management reduces excessively high speeds to
safer speeds; and

# Traffic smoothing reduces the number and intensity of
accelerations and decelerations.

The dashed line in Figure 1 represents the approximate lower
bound of CO, emissions for vehicles traveling at constant steady-
state speeds.

Under typical traffic conditions in Southern California, each of
these methods could lower CO. emissions by an estimated 7 per-
cent to 12 percent as long as travel demand does not increase
because of the improved traffic flow. Although the individual
effects of single methods may not be that large, combining meth-
ods could have a synergistic effect, adding up to a greater amount.
Because of the potential demand for additional driving in heav-
ily congested areas such as Southern California, other demand
management techniques also could be employed to realize these
synergistic effects.
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