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l. Introduction 

This memorandum analyzes whether the Migratory Bird Treaty Act, 16 U.S.C. § 703 
("MBTA"), prohibits the accidental or " incidental" taking or killing of migratory birds. Unless 
permitted by regulation, the MBT A prohibits the " taking" and " killing" of migratory birds. 
" Incidental take" is take that results from an activity, but is not the purpose of that activity. 

This issue was most recently addressed in Solicitor's Opinion M-37041 - Incidental Take 
Prohibited Under the Migrato,y Bird Treaty Act, issued January I 0, 2017 (hereinafter "Opinion 
M-37041 "), which concluded that "the MBTA's broad prohibi tion on taking and killing 
migratory birds by any means and in any manner includes incidental taking and killing." 1 

Opinion M-37041 was suspended pending review on February 6, 2017.2 In light of further 
analysis of the text, history, and purpose of the MBTA, as well as relevant case law, this 
memorandum permanently withdraws and replaces Opinion M-37041. 

Interpreting the MBT A to apply to incidenta l or accidental actions hangs the sword of 
Damocles over a host of otherwise lawfu l and productive actions, threatening up to six months in 
jail and a $15,000 penalty for each and every bird injured or killed. As Justice Marshall warned, 
"the value of a sword of Damoc les is that it hangs-not that it drops. "3 Indeed, the mere threat 

1 20 17 DEP SO LEXIS 6, *2. 

2 Memorandum from K. Jack Haugrud , Acting Secretary, to Acting Solicitor, Temporary Suspension of Certa in 
Solicitor M-Opinions Pending Review, 20 17 DEP SO LEX IS 8 (Feb. 6, 20 17). 

3 Arnett v. Kennedy, 416 U.S 134,23 1 ( 1974) (Marshall , J. , dissenting). 



of prosecution inhibits otherwise lawful conduct. For the reasons explained below, this 
Memorandum finds that, consistent with the text, history, and purpose of the MBT A, the 
statute 's prohibitions on pursuing, hunting, taking, capturing, killing, or attempting to do the 
same apply only to affirmative actions that have as their purpose the taking or killing of 
migratory birds, their nests, or their eggs.4 

II. The Evolution of the Migratory Bird Treaty Act 

a. The Historical Context of the Treaty 

In the late 19th and early 20th centuries, bird hunting devastated migratory bird 
populations. According to the U.S. Fish and Wildlife Service (" FWS"), " [b ]y the late 1800s, the 
hunting and shipment of birds for the commercial market (to embellish the platters of elegant 
restaurants) and the plume trade (to provide feathers to adorn lady's fancy hats) had taken their 
toll on many bird species."5 The scope of commercial hunting at the turn of the century is hard 
to overstate. One author, describing hunters descending upon a single pigeon nesting ground, 
reported " [h]undreds of thousands, indeed millions, of dead birds were shipped out at a 
wholesale price of fifteen to twenty-five cents a dozen."6 Director of the New York Zoological 
Society and former chief taxidermist at the Smithsonian William Hornaday estimated that " in a 
single nine-month period the London market had consumed feathers from nearly 130,000 
egrets"7 and that " [i]t was a common thing for a rookery of several hundred birds to be attacked 
by plume hunters, and in two or three days utterly destroyed."8 Further, commercial hunting was 
not limited to traditional game birds-estimates indicated that 50 species of North American 
birds were hunted for the ir feathers in 1886.9 Thus, large ly as a result of commercial hunting, 
several species, such as the Labrador Ducks, Great Auks, Passenger Pigeons, Carolina Parakeets, 
and Heath Hens were extinct or nearly so by the end of the 19th century.10 

4 This memorandum recognizes that this interpretation is contrary to the prior practice of this Department. As 
explained below, the past expansive assert ion of federal authority under the MBTA rested upon a sl im foundation­
one that ultimately cannot cany its weight. Neither the plain language of the statute nor its legislative history 
support the notion that Congress intended to criminalize, with fines and potential jail time, otherwise lawful conduct 
that might incidentally result in the taking of one or more birds. 

5 U.S. Fish and Wildlife Service, Other Relevant Laws available at https://www.fws.gov/birds/policies-and­
regulations/ laws-legislations/other-relevant-laws.php (last updated Oct. 17, 2016). 

6 Andrew G. Ogden, Dying fo r a Solution: Incidental Taking Under the Migratmy Bird Treaty Act, 38 WM. & 
MAR y ENVLT. L. & POL'Y REV. I, 5 n.12 (Fall 20 13) (quoting PETER MA"ITHIESSEN, WILDLlfE IN AMERICA 159-60 
( 1987)). 

7 William Sounder, How Two Women Ended the Deadly Feather Trade, SMITI-ISONIAN MAGAZINE, Mar.20 13, 
avail able at http://www.sm it hson ianmag.com/science-nature/how-two-women-ended-the-dead ly- feather-trade-
23 I 87277 /?a II . 

10 Jesse Greenspan, The Evolution of the MigratOJy Bird Treaty Act, AUDUBON, May 22, 2015, available at 
http://www. a ud u bon. org/n ews/the-evo I ut i 011-111 i gratory-b i rd-treat v-ac t. 
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Congress adopted the " first federal law protecting wi ldlife"-the Lacey Act of 1900 11 -

in part in response to the threat that commercial hunting posed to w ild birds.12 The Lacey Act 
sought to limit the damaging effects of commercial hunting by prohibi ting game taken illegall y 
from being transported across state lines.13 

Unfortunately, "the [Lacey] Act was ineffecti ve in stopping interstate shipments." 14 

Thus, in 1913 Congress fo llowed the Lacey Act with two legislative actions. First, Congress 
included language in an appropriations bill directly aimed at limiting the hunting of m igratory 
birds. 15 Better known as the " Weeks-McLean Law,"16 this language gave the Secretary of 
Agriculture authority to regulate hunting seasons nationwide fo r migratory birds: 

All wild geese, wild swans, brant, wild ducks, snipe, plover, woodcock, 
rai l, wild pigeons, and a ll other migratory game and insectivorous birds which in 
their northern and southern migrations pass through or do not remain permanently 
the entire year within the borders of any State or Territory, shall hereafter be 
deemed to be within the custody and protection of the Government of the United 
States, and shall not be destroyed or taken contrary to regulations hereinafter 
provided therefor. 

The Department of Agriculture is hereby authorized and di rected to adopt 
suitable regulations .. . prescribing and fixing closed seasons .. . and it shall be 
unlawful to shoot or by any device kill or seize and capture migratory birds with in 
the protection of the law during said closed season .. . . 17 

Second, the Senate adopted a resolution on July 7, 19 13, requesting that the President "propose 
to the Govenunents of other countries the negotiation of a convention for the protection and 
preservation of birds." 18 

11 U.S. Fish and Wi ldli fe Service, Lacey Act, available at https://www.fws.gov/in ternational/laws-treaties­
agreements/us-conservation-laws/lacev-act. html ( last visited Oct. 18. 20 17). See generally 16 U.S.C. §§ 337 1-
3378; 18 u.s.c. §§ 42-43. 

12 See U.S. Fish and Wildlife Service, Other Relevant Laws available at https://www.fws.gov/birds/policies-and­
regulations/ laws-legis lations/other-relevant-laws.php (last updated Oct. 17, 20 16). 

13 I d. 

1.1 Id. 

15 Act of March 4, 1913, ch. 145, 37 Stat. 828, 847-48 (repealed 19 18). 

16 U.S. Fish and Wildli fe Service, Other Relevant Laws available at https://www.fws.gov/birds/policies-and­
regulat ions/laws-legislations/other-relevant- laws.php (last updated Oct. 17, 20 16). 

17 Act of March 4, 19 13, ch. 145, 37 Stat. 828, 847-48 (repealed 19 18). 

18 SENATE JOURNAL, 63 rd Cong. 1st Sess. 108 (Apr. 7, 19 13). 
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For its time, this was an expansive assertion of federal authority over activities previously 
viewed as the exclusive purview of the states. Less than 20 years earlier, the Supreme Court 
declared that states owned wild game within their territories. 19 As a result, the Weeks-McLean 
Law came under Constitutional challenge almost immediately. Little more than a year after its 
passage, the district court for the Eastern District of Arkansas in United States v. Shauver ruled 
that "[t]he court is unable to find any provision in the Constitution authorizing Congress, either 
expressly or by necessary implication, to protect or regulate the shooting of migratory wild game 
when in a state, and is therefore forced to the conclusion that the act is unconstitutional. "20 The 
district court for Kansas echoed the same less than a year later.21 By 1917, the Weeks-McLean 
Law had been declared unconstitutional by two state supreme courts and three federal district 
courts, with an appeal pending before the Supreme Court of the United States.22 

b. The Migratory Bird Treaty of 1916 

In light of the Constitutional cloud hanging over Weeks-McLean Law, proponents of 
nationwide hunting regulations turned to a novel Constitutional theory: under the Treaty Power, 
the federal government acted with the authority of the United States in a way that Congress, 
acting on its own accord, could not, placing treaties and accompanying implementing legislation 
on a different Constitutional footing than traditional laws.23 This theory was invoked by Senator 
Elihu Root in proposing the 1913 Senate resolution calling for a migratory bird treaty: 

[l]t may be that under the treaty-making power a situation can be created in which 
the Government of the United States will have constitutional authority to deal 
with this subject. At all events, that is worthy of careful consideration, and for 
that purpose I open it by the offer of this resolution.24 

As described by the Solicitor's Office for the Department of Agriculture: 

19 Geer v. Connecticut, 161 U.S. 519 ( 1896). 

20 United States v. Shauver, 214 F. 154, 160 (E.D. Ark. 1914). 

21 United States v. McCullagh, 221 F. 288 (D. Kan. 1915). 

22 Protection of Migratory Birds: Hearing on H.R. 20080 Before the House Comm. on Foreign Affairs, 64th Cong. 
25 (1917) (statement ofR.W. Williams, Solicitor's Office, Department of Agriculture) ("There were three Federal 
courts, two State supreme courts; the Maine and Kansas supreme courts have declared [the Weeks-McLean Law] 
unconstitutional. In the eastern district of Arkansas Judge Trieber declared it unconstitutional; in the district of 
Kansas Judge Pollock declared it unconstitutional; and in the district ofNebraska Judge Lewis, of Colorado, who 
was sitting in place of one of the regular judges, sustained a motion in arrest of judgment. ... They all followed the 
first decision in the eastern district of Arkansas. . .. The government removed the Arkansas case-the Shauver 
case-to the Supreme Court direct."). 

23 See generally Missouri v. Holland, 252 U.S. 416 (1920) (using this reasoning to uphold the MBTA's 
constitutionality). 

24 51 Cong. Rec. 8349 (1914). 
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Text-writers assert this doctrine, that the President, and the Senate, exercising the 
treaty making power, have a right to negotiate a treaty, and Congress has the right 
to pass an act to fulfill that treaty, although Congress, acting without any such 
treaty, would not have the power to legislate upon that subject. That is what text­
writers say. 25 

In this way, proponents of hunting restrictions contended that Congress could overcome the 
Constitutional concerns that had derailed the Weeks-McLean Law and pass legislation asserting 
federal authority over wild game founded upon an international treaty. 26 

Against this backdrop the United States and the United Kingdom-acting on behalf of 
Canada-entered into the "Convention between the United States and Great Britain for the 
protection of migratory birds."27 With the stated intent of "saving from indiscriminate slaughter 
and of insuring the preservation of such migratory birds as are either useful to man or are 
harmless,"28 the Convention specified groups of birds to be protected,29 and obligated the parties 
to: 

• Establish "close[ d] seasons during which no hunting shall be done except for scientific or 
propagating purposes under permits issued by proper authorities" that would serve "as an 
effective means of preserving migratory game birds;"30 

• Prohibit the "taking of nests or eggs of migratory game or insectivorous or nongame birds 
. . . except for scientific or propagating purposes; "31 

25 Protection of Migratory Birds: Hearing on H.R. 20080 Before the House Comm. on Foreign Affairs, 64th Cong. 
25 (1917) (statement ofR.W. Williams, Solicitor's Office, Department of Agriculture). 

26 See William S. Haskell, Treaty Precludes Further Question as to Constitutionality of Migratory Bird law, 
BULLETIN - THE AMERICAN GAME PROTECTIVE ASSOCIATION, Oct. 1, 1916, at 4 ("The Canadian treaty precludes 
further question as to the constitutionality of the federal migratory bird law. It therefore makes it unnecessary to 
bring the case now pending in the United States Supreme Court to argument."). Consistent with this new approach, 
when the Shauver case was called on the Supreme Court's docket in October 1916, "the Attorney General moved 
that the case be passed." Hearings Before the Committee on Foreign Affairs, House of Representatives, Sixty­
Fourth Congress, Second Session, on H.R. 20080 (Statement of R.W. Williams, Esq., Solicitor's Office, Department 
of Agriculture) at 25 (Feb. 3, 1917). 

27 Convention between the United States and Great Britain for the Protection of Migratory Birds, 39 Stat. 1702 
(Aug. 16, 1916) (ratified Dec. 7, 1916) (hereinafter "Migratory Bird Treaty"). 

28 /d, chapeau. 

29 Id., art. I. 

30 Id., art. 11. 

31 /d, art V. 
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• Prohibit during a closed season the "shipment or export of migratory birds or their eggs" 
except for scientific or propagating purposes;32 

• Establish a "continuous close[ d] season" for a series of specific, enumerated birds for a 
period of ten years;33 

• Establish a continuous closed season of five years, refuges, or other appropriate 
regulations for the protection of certain types of duck;34 and 

• Provide for the issuance of permits to kill the specified birds. 35 

Under Article VIII of the Convention, the parties agreed to "take, or propose to their 
respective appropriate law-making bodies, the necessary measures for insuring the execution" of 
the Convention. 36 

c. Implementing the Treaty 

1. The Migratory Bird Treaty Act of 1918 

In order to fulfill the United States' obligations under Article VIII, Congress in effect reenacted a 
stricter version of the 1913 Weeks-McLean Law by passing what came to be known as the 
"Migratory Bird Treaty Act."37 As originally passed, the MBTA provided: 

That unless and except as permitted by regulations made as hereinafter provided, 
it shall be unlawful to hunt, take, capture, kill, attempt to take, capture or kill, 
possess, offer for sale, sell, offer to purchase, purchase, deliver for shipment, ship, 
cause to be shipped, deliver for transportation, transport, cause to be transported, 
carry or cause to be carried by any means whatever, receive for shipment, 
transportation or carriage, or export, at any time or in any manner, any migratory 

32 /d, art VI. 

33 Id., art III. 

34 Id., art IV. 

35 Id., art VII. 

36 Id., art VIII. 

37 Migratory Bird Treaty Act, ch. 128, 40 Stat. 755 (1918) (codified as amended at 16 U.S.C. § 703-12). When 
asked to compare the terms of MBTA with those of the 1913 Weeks-McLean Law, Mr. E.W. Nelson, the Chiefof 
the Bureau of Biological Survey at the Department of Agriculture, noted that the main difference was that the 
Weeks-McLean Law did not give the Biological Survey power to arrest violators. Hearings Before the Committee 
on Foreign Affairs, House of Representatives, Sixty-Fourth Congress, Second Session, on H.R. 20080 (Statement of 
Mr. E.W. Nelson, Chief Bureau of Biological Survey, Department of Agriculture, Washington, D.C.) at 5 (Feb. 3, 
1917). He went on to note that "[ t ]he second paragraph, I think, is practically the same as exists in our federal law." 
Id. at 9. 
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